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SOUTH AUSTRALIAN LAW REPORTS. 



BoircAUT, J.] [Common Law, 

5 February, 1881. 

In the Matter of the Glenelg and South Coast Tramway 

Company, Limited. 

GARNISHEE ORDER.-- Company-— Liqwidaiion — lAen — Insolvency Act, 

19^0— Supreme Court Act, 1878. 

A garnishee order does not rest in the creditor any property in the 
moneys attached, nor any lien thereon within the meaning of Section 
160 of the Insolvent Act, 1860 ; and the effect of Section 6, Sub- 
section 1 of the Supreme Court Act of 1878 is to place a company 
in liquidation in the same position as an insolvent, so as to vest in 
the trustee in insolvency any moneys of the company in respect of 
which, at the time of the winding-up, an attachment has been 
obtained by a creditor of the company. 

'This was an application by Messrs. Harris, Scarfe, & Co. to set 
aside an injunction obtained by the Scandia Company, of Copen- 
hagen, restraining Messrs. Harris, Scarfe, & Co. &om attach- 
ing in the hands of Messrs. Kingston & Kingston, solicitors for the 
Glenelg and South Coast Railway Company (Limited), the sum of 
j£l,100 held by them on behalf of the last-mentioned Company to 
answer a debt due by such Company to Messrs. Harris, 
Scarfe, & Co. 
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The garnishee order had been obtained and served prior to the 
liquidation of the Company, but the money at the time of such 
liquidation still remained in Messrs. Kingston's hands. 



Gall, for the applicants. — ^The garnishee order, after service, 
bound the money, and passed the property in it to Messrs. Harris, 
Scarfe, & Co. Even if it did not confer a legaJ right to the 
money, the Court has a discretion to refuse to interfere, which 
should be exercised in this instance, as the Company had put 
Messrs. Harris, Scarfe, & Co. off from time to time by stating that 
the assets wiare ample to pay all the creditors — 

Ex parte Joselyn, L.R., 8, Ch. D,, 327 

Ex parte Parry, in re Great Ship Co., 33 L.J., Ch. N.S., 

245 
Tfnited English and Scottish Assurance Company v. 

Hawkins, L.R., 3, Ch. App., 787 
In re Richards & Co., L.R., 11, Ch. D., 676. 

Stuart, for the Scandinavia Company, of Copenhagen. — This 
must be dealt with in the same way as an insolvency, Supreme 
Court Act, 1878, Section 6, Sub-section 1. The garnishee order 
passed no property and conferred no lien within the meaning of 
Section 160 of the Insolvent Act, 1860 — 

Holmes v. Tutton, 1 Jur., N.S., 976 

Ex parte Joselyn fubt supra) 

In re The Printing and Numerical Co. (Limited), L.R., 8, 

Ch. D., 635 
Slater v. Finder, L.R., 6, Ex., 228. 

Gall, in reply. — ^The Printing Company's case has been dissented 
from by Fry, J., and Malins, V.C, and has been over-ruled by the 
Lords Justices, on appeal. 

BouoAUT, J. — I shall follow the ruling of the Master of the 
Rolls — There is no similarity between Section 87 of the English 
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Bankruptcy Act, 1869, and Section 160 of our Insolvent Act, and 
the reasoning which led to the over-ruling of the Printing 
Company's case seems to have depended on the former Section. I 
shall therefore dismiss the application with costs, £7 7s. 

Application diamisaed with costs. 
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BoucAUT, J.] [Common Law. 

1 AND 2 March, 1881. 
Rogers v. Loutit. 

8JEAMAN— Owner — Wctrrawby of seaworthiness. 

In an action hy a seaman against the owner of a vessel for injuries 
sustained through the defective state of the ropes, the plaintiff must 
show, not merely that the ropes were defective, hut that they were so 
to the knowledge of the defendant, there being in accordance with 
the decision in Conch v. Steele no warranty of seaworthiness hy the 
owner in favour of the seaman. 

Action for damages. 

The plaintiff was a seaman on board a vessel of which the 
defendant was Master and part-owner. While engaged in furling 
a sail, the foot-rope of the cross-jack-yard, being defective, broke^ 
and the plaintiff fell on to the deck from a height of 30 feet, and 
sustained serious injuries. The evidence did not satisfy the Court 
that the defendant was aware of the defective state of the rope, or 
that his attention had been called to that fact. 

Wighy and (7. C. Kingston for the plaintiff. 

Symon, Q,C., and Dempster for the defendant. 

Boucaut, J. — I am asked to find a verdict for the plaintiff on 
the ground that the defendant both ought to have known and did 
know that the rope was dangerous. That is going too far. GoTich 
V. Steele, 3 E. and B., 402, shows that a sailor cannot sue an owner for 
injury by unseaworthiness unless there was a warranty of sea- 
worthiness. If the evidence had shaped differently I might, how- 
ever, even in this action, have had to examine into the mutual 
rights and obligations of owners, masters, and mariners. As it is 
I am dissatisfied with the evidence, both of the general notice, and 
of notice as to the one rope in question. Both are denied by the 
defendant, who says that he heard no complaint until the men 
went aft after the accident ; and in this he is confirmed by his 
officers, who say that they did not report any complaints to him. 
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The suggestion of negligence is further negatived by the 
conduct of the men, who, according to their own statement, 
condemned only one or two ropes, and, according to the statement 
of the officers, condemned none at all. If the men had found any 
rope to be in a condition dangerous to life, it was their duty to 
tell the captain plainly of the fact and that they could not go 
upon it, and they would have then been justified in not doing so. 

Verdict for defendant y tffith costs. 
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Way, C. J., AND A Jury.] [Civil Sittings- 

9 March, 1881. 

Dixon v. Baily. 



8LANDSB, — Privilege — Malice. 

Plaintiff, who had previowU/ been practising medicine in this colony 
without any legal qualification, in May, 1876, left for England, 
whence he returned in November, 1877, having, during his absence, 
obtained his diploma as Licentiate of the Apothecaries* Sail 
Dublin, registered himself, by virtue thereof, as a British medical 
practitioner; and also obtained the diploma of M.D, of a 
Philadelphia University, not recognized in this colony, nor in 
Bngland, 

On his return to this colony plaintiff, relying on the British certificate 
and the Dublin diploma, applied to the Medical Board to grant 
him a certificate of registration under the Medical Act, which 
application the Board at first reused to accede to, but subsequently, 
on being threatened with proceedings for a mandamus, granted. 

On the Srd October, 1880, the defendant, a member of the Medical 
Association, laid before the Association certain charges against the 
plaintiff^, with a view to his expulsionfrom the Association; and, on 
the following day, said to G-., also a member of the Association in 
reference to such charges, "J brought some charges against {plain- 
tiff) as he is not duly qualified, and on these grounds I sought his 
removal as a member of the Society. Se is an impostor, and his 
diplomas are forgeries. Either the diplomas themselves were forged 
or the necessary documents to get himself examined were forgeries. 
Such men ought not to be allowed to practise, and a stop should be 
put to it. The degree he has comes from that stinking little 
Apothecaries* Sail in Dublin.** G. then asked defendant how 
plaintiff managed to pass the Board here, to which defendant 
replied, ** partly by bounce and partly through the forgeries not 
being detected ; but the people in Norwood will soon find out what 
an impostor and scoundrel he is. I can prove from the time he left 
this colony, how long he was in Dublin.** 

In December, 1880, plaintiff and defendant, being both candidates for 
the position of medical officers of a certain lodge, a deputation 
from that lodge waited on defendant with an application signed by 
plmntiff with the addition M.D., and setting out the terms on 
which he was prepared to accept the position, and the deputation 
asked the defejidant if he would undertake the duties on the same 
terms. I%e defendant on seeing the application, said of plaintiff, 
"JBTc has no right to sign himself M.D. He is an impostor.** 
Shortly afterwards the defendant, in answers to enquiries made by 
another member of the Lodge, repeated the same statement. 
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Held. — That the occasions on which the above statements were made were 
privileged, and thai there was in the statements themselves, no 
intrinsic evidence of malice. 

Action for £1,000 damages. 

The facts sufficiently appear from the head-note and judgment 
of Way, C.J. 

Downer, Q.G., and Symon for the plaintiff. 

ManUy Q»C,y and Pater for the defendant. 

Way, C.J. — I am of opinion that there is no evidence to go to 
the Jury. The plaintiff, who had been practising for some time 
previously, went to England a few years ago and returned a short 
time afterwards in possession of the qualifications of a legally 
qualified medical practitioner. In addition to this, he had 
possession of a document purporting to grant him the title of 
M.D. from a university in America, the examination for which 
took place before a non-medical gentleman living in some remote 
suburb of London. Amongst the medical profession here, there 
was the opinion that he could not have obtained a British 
qualification regularly, and, with respect to the American qualifi- 
cation, it was admitted that he did not attempt to register 
himself at all under it. His certificate of registration in this colony 
was refused by the Medical Board for some time, but he threatened 
a TTuindamus, and it was granted almost immediately afterwards. 
Some little time prior to this action, he and the defendant were 
candidates for the position of medical officer to a Druid Lodge 
and a deputation, appointed by the Lodge, waited upon the 
defendant for the purpose of asking him if he would accept the 
medical officership of the Lodge on the same terms as had been 
offered by the plaintiff. At the same time the plaintiff's letter to 
the Lodge was shown to him, and, at the end of the letter, the 
plaintiff signed himself M.D. The plaintiff must be presumed to 
have been aware that he had not been registered under this title, 
and that his qualifications were only American. This being the 
case, it appears to me that the defendant had an interest in show- 
ing that the person who was a candidate as well as himself for 
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the position of medical officer of the Lodge, did not possess the 
qualifications he had assumed, and he did no more than this in 
the conversation with Mr. Sellar. " He must be an impostor,*' 
was the effect of the conversation. "He has no right to sign him- 
self M.D. He is an impostor." It appears to me that if we were 
to deal with the privilege or right possessed by the defendant by 
inquiring exactly and accurately what he ought to have said, or what 
any one else ought to say under similar conditions, we should be 
really frittering every privilege away. Then, as to the second 
occasion, in that the defendant was not merely asked if he would 
accept the position on the same terms as the plaintiff offered, but 
the question was put directly to him, if the plaintiff were a 
properly and legally qualified practitioner. He answered that he 
was, and left the matter there until further inquiries were made 
by Mr. Veitch, who had a perfect right to prosecute these 
inquiries as to the plaintiff's qualifications. Thus it appears to 
me that both of these occasions were privileged, and 
there does not appear to be any evidence of direct malice 
in the conversation with another member of the same Associa- 
tion on the day after the meeting took place, and in which the 
defendant repeated to him the result of the meeting with 
respect to the plaintiff's qualifications. There is not, in my 
opinion, any evidence of express majlice to place before the Jury ; 
and the plaintiff will therefore be nonsuited. 

Nonsuit, 
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Way, C.J., BoucAUT, J., Andrews, J.] [Common Law. 

18 AND 24 March, 1881. 

In the Matter of F. W. Willis and of the Licensed 

Victuallers Act, 1880. 



LICENSED VICTUALLERS ACT, 1880--S'ec*. 38, 39, 4Q,— Notice 
of Objection — Mandamus. 

The Inspector of Public HouseSy in due time before the then next annual 
meeting of the Licensing Bench, delivered to the Clerk of the 
Bench a notice in writing, in dupticate, of his intention to 
oppose the granting to A, a licensed victualler, of a renewal of his 
licence, on the ground that the management of his licensed house 
had not been satisfactory, in that he had allowed prostitutes to 
assemble therein; and the Clerk forthwith posted to A one copy 
of such notice. 

The Bench at its meeting heard the Inspector in support of his objection, 
and at the close of the evidence retired to a private room to consider 
its decision. 

On its return to Court the Bench refused the licence, but gave no reasons 
for such refusal. 

Beyond the testimony of the Clerk as to the posting of the notice, there 
was no evidence of the delivery of any notice of opposition to A. 

Held — That there was no proof of any delivery of notice as required by 
Sec. 40 of the Licensed Victuallers Act, 1880, and that A was 
entitled a^ of course, under the 38<A Section of that Act, to a 
renewal of his licence, and a mandamus issued to the Bench to sit 
and grant such licence accordingly. 

Semble — That the Bench was justified in retiring to a private room to 
consider its decision ; but that, even if notice had been proved to 
have been duly delivered to A, he would have been entitled to a man- 
damus to the Bench to hear and determine on the ground that it had 
given no reasons for the refusal of the licence, 

Eule calling upon the Adelaide Licensing Bench, and the Inspector 
of Public Houses, to show cause why a mandamus should not issue, 
directing the Bench to grant to F. W. Willis a renewal of his 
publican's licence, or, in the alternative, why they should not 
appoint a day within a reasonable time, by way of adjournment of 
the annual licensing meeting, to hear and determine the application 
of Mr. Willis for such renewal on the following groimds : — 
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I. That no notice in writing of objection was delivered, so as to 
satisfy Section 40 of the Licensed Victuallers Act, 1880. 

II. That the notice of objection sent to the Clerk contained no 
valid ground of objection under Sections 38 and 41 of that Act 
justifying a refusal to renew. 

III. That the Justices announced no grounds, or reasons, for such 
refusal, as required by Section 56 of that Act. 

IV. That the consideration was not public as required by 
Section 38 of that Act, but partly private. 

V. That no evidence was given in accordance with paragraph 11 
of Schedule V. of that Act. 

VI. That the applicant had no notice to attend the licensing 
meeting, as required by paragraph 4 of the said Schedule V. 

On motion for the rule on the 18th March, the following 
authorities were cited : — 

Licensed Victuallers Act, 1880, Sections 38, 39, 40, 41, 

56, and 74, Schedule V., paragraphs 4 and 11. 
Meg, V. Smith, L.R., 8, Q.B., 146. 
Reg. V. Farquhar, L.R., 9, Q.B., 258. 
Reg, V. Syke^, L.R., 1, Q.B., D., 52.' 
Ex-parte Smith, L.R., 3, Q.B., D., 374. 

Smith now moved that the rule be made absolute. 

Bovmer, Q,G,, showed cause — The omission of the Bench to 

state its reasons might be a ground for mandamus to state the same, 

but not to hear and determine. [Boucaut, J. — Yes — Ex-parte 

Smith (vM, sup,)y and that even though they are not asked 
to do so. — Reg, v. Sykes (uhi supra J.] Then as to their 

having retired to consider — [Way, C.J. — You need not 

trouble about that. We should require express words to 

confine their retirement to the question of voting only.] As 

to the 5th ground it must be presumed that the Bench, 
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haying refused the licence, found what was essential to 
justify such refusal, viz., that the house was not required in the 
locality. [Bouoaut, J. — When, by withholding reasons, they fly 
in the face of the Statute, we can entertain no presumption in 
favour of their reasons being good, or in accordance with the 
Statute.] [Way, C.J. — Beg, v. Sykes is decisive. Lord Bramwell 
says : — " Until they have given their reasons they have not heard 
and determined aCbording to law." Under our Statute they have to 
state not merely the objections they proceed upon, but the grounds 
of their refusal.] As to the first ground, there was proof of 
posting of the notice, and the attendance of the applicant in con- 
sequence. [Way, C.J. — He is entitled to two notices— one, of the 
objections, the other, to the same effect, stating the name of the 
objector, but I think both might be given in one.] The afl&davit 
of the applicant does not negative the receipt of the notice, but 
merely says that it was not delivered to him. [Way, C.J. — 
Perhaps the right to the warning to attend would be waived by 
attending.] 

Smithy in support of the rule. — The* objection stated in the notice 
does not come under any of the heads mentioned in Section 41 
Moreover, the notice was never delivered. In addition to the 
posting of the notice by the Clerk, required by Section 39, it is 
necessary that the publican should have a notice *' delivered " to 
him under Section 40. It is not pretended that this was done; nor 
was there any warning as required by paragraph 4 of Schedule V* 

Way, C.J. — The Act entities you to a renewal as of course, 
unless you have had notice of a valid objection against renewal. 
No such notice has been delivered in this instance, and you are 
therefore entitled to a mandamus to grant a renewed licence 
unconditionally, and there will be a rule absolute in these terms. 

Bule absohde accordingly. 
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Way, C.J., BoucAirr, J.] [Common Law. 

24 March, 1884. 

Reg. v. Smith. 

LABCENT— Attempt to cheat 

Prisoner and B were playing cards, when they were joined by the prose- 
cutor and A and P, who had just met with the prosecutor ; and there 
was evidence from which the Jury might infer that A^ JB,P and 
prisoner were cutting in concert. 

Prosecutor was induced to take part in certain manipulations with the 
cards, with the result that prisoner won from him £10. 

Held. — That though there might have been evidence of an attempt to 
cheat, there was nothing to support a conviction of larceny against 
prisoner. 

Special case stated by Bouoaut. J., under the Criminal Law 
Consolidation Act. 

The facts were as stated in the headnote. 
DotmeTf Q.C.f for the prisoner. 

Way, C.J. — ^There may have been an attempt to cheat on the 
part of all four, but certainly not any attempt on the part of 
the prisoner to steal from the person. The prisoner must be dis- 
charged. 

Prisoner discharged. 
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Wat, C.J., BoTJCAXTT, J., Andrews, J.] [Common Law. 

24 Maboh, 1881. 

Dixon v. Clarkb. 

A88IGN3CENT FOB BENEFIT OF CBEDITOBS.— Untrans- 
f erred Shcires. 

A debtor having sold to A certain Building Society shares, and received 
A*s acceptance in payment of the purchase-money, subsequently as- 
signed his estate to A, under the Insolvent Act, 1860, as trustee for 
the benefit of his creditors. A new trustee in place of A toas after- 
wards appointed. At the time of the assignment, and of the appoint- 
ment of such new trustee, the shares still stood in the debtor's name. 

Held— 2^^ the shares were the property of A, and that he was entitled 
to the proceeds thereof, notwithstanding the assignment. 

Appeal from the Local Court of Penola. 

The plaintiff was the Trustee under a deed of assignment made 
by one Neilson for the benefit of his creditors, under the provi- 
sions of the Insolvent Act, 1860. And the defendant was the 
original trustee under such assignment, in substitution for whom 
the plaintiff was afterwards appointed. 

Prior to the assignment Neilson had sold to the defendant some 
Building Society sharea, for £60, receiving in payment therefor 
the defendant's acceptance for that amount. 

The defendant, after the appointment of the plaintiff, as such 
trustee as before-mentioned, sold the shares, which until then had 
remained in Neilson's name, for £47 10s., and received the 
purchase-money, which amount the plaintiff, as trustee under 
Neilson's assignment, sought to recover in the Penola Local Court, 
where, on the trial, a verdict was given in favour of the plaintiff 
for the amount claimed. 

Downer y Q.C, having previously obtained a rule nid to set 
aside the verdict and enter a nonsuit, now moved that such rule be 
made absolute. 
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SUutrt showed cause. — There are circumstances of suspicion 
which might fairly be left to a Jury, and that being the case, the 
Court will not disturb the verdict. 

BouoAUT, J. — There were none that were not negatived. 

Wat, C.J. — The shares having been sold, though not trans- 
ferred by the debtor at the date of the deed could not pass under 
the deed. There must be a rule absolute to enter a nonsuit, with 
costs. 

Rvle absolute. 
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boucaut, j., and a jory.] [civil sittings. 

20 April, 1881. 

BONNBY AND WiFB V. ThOMAS. 

LIBBL,^ Privilege — MaUee — Newspaper report, 

Defendtmt published in his newspaper^ amongst the Police Court 
reports, the follounng : — "t/". J., wife of C, JB,, was charged, on 
the information of W., with stealing from her one woollen anti- 
macassar, valued at £1 10s, The prisoner took the article from 
the prosecutrix* s house without permission. The prosecutrix then 
served her with a summons^ when she returned the article, — 
Dismissed,^* 

This report was inaccurate in describing J. JB, as the prisoner, she 
having been brought before the Court on summons, and not on 
warrant, and in stating that she had returned the antimaccusar 
after she had been served with a summons, the return having been 
made prior to such service, and the fact that J, JB, was the wife of 
C. B, did not transpire in the Police Court, 

It appeared, however, that a great deal of altercation had taken place 
in the Police Court between J, JB, and W,, and thai W, had stated 
in one portion of her evidence " I summoned her and she returned 
it," though she afterwa/rds stated that the return had been made 
before summons. 

Immediately after the publication of this report J, B, called at the 
defendants office, complained of the inaccuracy of the report, and 
threatened proceedings unless an apology were published, and 
subsequently instructed her solicitor to write to the same effect. 

The defendant thereupon published in his newspaper, in a conspicuous 
part, the following paragraph : — "Mrs, J, B, has represented to 
us that the report is inaccurate, and that the antimacassar was 
returned before the service of the summons. The evidence also set 
down by the Clerk of the Police Court does not give any inkling of 
this having been proved, but, from enquiries we have made, we believe 
that such was the fact. This being so, we willingly give prominence 
to that view of the matter, for the whole charge seems to have been 
a paltry one, and wm promptly dismissed by Mr, Beddome," 

Held — 7^t the last paragraph was no libel, but that there was evi' 
dence to go to the Jury, as to whether the report was fair, honest, 
and substantially, though not absolutely, accurate. 



This was action for libel against the proprietors of the Register^ 
and the statement of claim was as follows : — " 1. The plaintiff 
(Charles Oeorge Bonney) is a Civil servant in the Government 
service, and the plaintiff (Jane Elizabeth Bonney) is his wife. The 
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defendant was at the time of the grievances hereinafter mentioned 
and still is the printer and publisher of two newspapers called the 
S,A. Register and the Evening Journal, 2. The defendant being 
such printer and publisher as aforesaid, on the 15th and 16th days 
respectively of February, 1881, falsely and maliciously printed and 
published in the said newspapers of and concerning the plaintiff, 
the said J. C. Bonney, the words and figures following ; that is to 
say — " Jane Elizabeth Bonney, wife of Charles Bonney, was charged, 
on the information of Rose Wertheim, with stealing from her one 
woollen antimacassar valued at £1 10s. Mr. Mathews appeared 
for the prosecutrix. The prisoner took the article from prosecutrix's 
house without permission. The prosecutrix then served her with a 
summons, when she returned the article. Dismissed." Meaning 
thereby and imputing to the plaintiff, the said J. E. Bonney, that 
while she was in custody on the charge of stealing evidence on oath 
had been given that she feloniously took the antimacassar from 
the prosecutrix's house, and that, after being served with a sum- 
mons, she returned the same, and thereby meaning that the said 
plaintiff was in custody on a charge of felony, and that a credible 
witness had in a Court having jurisdiction in the premises sworn 
to the truth of such charge. 3. The defendant, being such printer 
and publisher as aforesaid, falsely and maliciously printed and 
published of and concerning the said plaintiff in the said news- 
papers on the 18th day of the aforesaid month the words following : — 
" Mrs. Bonney has represented to us that the report is inaccurate, 
and that the antimacassar was returned before the service of the 
summons. The evidence also set down by the Clerk of the Police 
Court does not give any inkling of this having been proved, but 
from enquiries we have made we believe that such was the fact. 
This being so, we willingly give prominence to that view of the 
matter," and the words " the whole charge seems to have been a 
paltry one," meaning by the premises that although the said charge 
was denied by the said plaintiff, and had been dismissed by the 
Police Magistrate, it was yet a matter of doubt and paltry although 
not untrue. 4. In consequence of the premises, the plaintiffs have 
been and are greatly prejudiced and injured in their credit and 
reputation, and have suffered much mental anguish. The plain- 
tiffs claim £500. 
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The defence was as. follows :— 1. The defendant does not admit 
the allegation in paragraphs 1 and 4 of the statement of claim. 
2. The defendant is a public journalist, and the said words were 
printed and published by him as such public journalist, in a public 
journal, bona fide, without malice, and for the public benefit and 
not otherwise, and they were a correct, fair, impartial, and honest 
report of proceedings of public interest. 3. The defendant denies 
that the alleged libels or either of them were or was printed and 
published falsely and maliciously of the plaintiflF, Jane Elizabeth 
Bonney, or with the meanings or any of them alleged in paragraphs 
2 and 3 of the statement of claim. 

Smithy for the plaintiff. 
Spnon, Q.C.y for the defendant. 

BoucAUT, J., directed the Jury as follows : — This is an action in 
which Mr. Charles Bonney and his wife seek damages for the 
publication in the Register and Evening Journal newspapers of 
two alleged libels ; the first being alleged to be a libel in respect of 
the report of some proceedings in the Police Court; and the 
second being alleged to be in respect of a statement referring to 
that report which was afterwards put in the Register, and which 
has been spoken of by the learned counsel for the plaintiff as a 
quasi apology, adding insult to injury, and increasing the damage 
done by the report. I think I shall simplify the case and shorten it if 
I say at once that it will not be competent for the Jury to give any 
damages £is against the defendant in respect of the second alleged 
libel, as the plaintiffs have in no way shown it to be a libel, the 
statement being brought about by the lady herself in requesting 
the defendant to put something in to correct the report. There 
was liothing whatever in the comment of the Register of February 
18 which showed that it was other than a fair and reasonable 
apologetic statement in respect of Mrs. Bonney's request. The 
Jury may if they choose look at that with the view of considering 
the animus or the alleged animus stated to be in the defendant's 
mind with respect to the first report ; but with respect to the 
second I direct the Jury that there is no libel, and the plaintiff's 
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are not entitled to damages upon it. Then the Jury have to 
consider the question of the report. A libel is a statement which 
injures or o£fends any person, or brings him into contempt and 
disrepute with his fellow-men. Undoubtedly in this sense the 
report is a libel, but that it is to be taken with many qualifications^ 
though it is not necessary for me to go into an elaborate statement 
of the law of libel just now. There are many instances 
in which a newspaper may publish certain things affecting 
people's characters, and this is one of them, provided the 
report is a fair and accurate one, that is subject to my ruling on 
question of privilege, which will depend upon the finding of the 
Jury on the question of the accuracy and fairness of the report. 
I do not feel inclined to withdraw the case, as the Attorney- 
General asked me to do, because there is a difference between this 
case and that of a public writer making hot and earnest comments on 
matters of public interest bearing their bona fides on the face. In 
the one case the Judge rules the writer to be privileged, and there 
must be some evidence of malice to allow the case to go to a Jury ; 
but here the matter is somewhat otherwise. This publication is not 
precisely privileged in the same way as in the other case. It is not 
privileged unless the Jury believe it is a fair, accurate, and bona fide 
report. If they believe that it is so, then undoubtedly their 
verdict must go for the defendant. I cannot withdraw the case, 
because the defendant says this is privileged occasion and that 
there is nothing to go to the Jury. Before I can hold that, the 
Jury must answer the preliminary question. This question of 
privilege is a matter of the very greatest importance, no doubt. The 
Queen's Courts are open to aU classes of her subjects, subject, in 
certain cases, to a right to have the doors closed, and to the room 
at the disposal of the Court. This is quite proper, so that the 
people may know what is being done in the Courts, and keep an 
eye on them to see that there is no straining of the law, and there 
is undoubtedly a privilege for newspapers to report what goes on 
in these Courts. Everybody is not able to go there, and all being 
interested in knowing that things are conducted properly they get 
the necessary information secondhand from the newspapers, so that 
it is important that this work should be preserved, with the qualifi- 
cation that the reports are fair, accurate, and bona fide. It is 
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manifest that the newspaper cannot report every word said in the 
Courts of Justice. It would be too onerous, and they could not 
be expected to do it. Therefore they are permitted, and indeed 
have the right, to give abstracts, such as the report in the present 
case, short histories, photographs, so to speak, of what takes place 
on condition that they are fairly just. If any inaccuracies or 
mistakes get into the reports, so long as they are honestly made 
and do not alter the tone, so to speak, of a case as reported, the 
newspapers can be excused, but they are required by law to show 
a reasonable and fair amount of discretion in making these 
abstracts. The learned counsel for the plaintiffs has been very 
severe on the supposed boys who carry out this reporting, and 
undoubtedly, if there were any evidence to show that a boy 
without judgment and discretion were sent out and made a bungle 
of the case, then it would be a matter of comment for me, and of 
consideration for the Jury, but this has not been proved. The 
learned counsel has sought to show the Jury that this is not an 
honest report of the proceedings themselves, and the whole question 
lies in a very small compass. He says that the words " wife of 
Charles Bonney " were imported. The Advertiser does .not set 
forth that the case was in respect of this lady, as the wife 
of this particular gentleman, and, undoubtedly, as J/r. Smith 
fairly said, it would be something which the Jury would 
have to weigh in their consideration. It must be a painful 
thing for Mr. and Mrs. Bonney to be placed in the position in 
which they found themselves, and she was justly annoyed at the 
report not being quite accurate, but the measure of her feelings 
must not be the measure of the Jury's judgment. The reporter 
must not go beyond what takes place in the Court, and if he does 
so, for the purpose of heightening his report — to make it pleasurable 
or exciting to his readers, it would be, according to the circumstances 
of the case, considerable evidence of malice. The Attorney-General 
shows, very properly, that nothing of the sort took place here. It 
does not appear from the evidence of the Clerk of the Court that 
the whole of the information was read out, or that particular part 
of it in which the name was mentioned, but my ruling is that 
there is no evidence of malice with respect to specifying who Mrs. 
Bonney was, because the papers are generally allowed to lie about 
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on the table in Court, and the reporters are allowed to look at 
them. It would be competent and fairly just for the reporter to 
get the correct names of the parties in this way, and better than 
otherwise to trust to the papers themselves than to his own 
impressions. I qualify this by saying that the reporter has no 
right to go into the Magistrate's room, or to look at the papers 
without the Magistrate's permission ; but that does not appear 
to be the case here. If the Jury find that the report is not a 
fair and impartial one they must find for l^he plaintiff. Mr. 
Smith put stress on the fact of Mrs. Bonney being called ^Hhe 
prisoner," and that may be the very slightest evidence of malice. 
\ cannot agree with the Attomey-Genetal as to her being a 
prisoner. She was not in custody, and the Magistrate could allow 
her to leave the Court without taking any bail for her reappear- 
ance, and she would not be a prisoner until made so by some act 
of his. It is very general to speak of persons in similar position^ 
as Mrs. Bonney as prisoners, and the mere fact of speaking of her 
as one wpuld not be sufficient evidence of malice, unless coupled 
with something more serious. In this case — and this is the real 
gravamen of the charge — Mrs. Bonney was spoken of as having 
been served with a summons before she returned the antimacassar. 
Mr. Smith puts it, and therefoie I think I ought to put it to the 
Jury, in justice to the defendant, that he does not suppose there 
was any substantial or particular maHce in the defendant's mind as 
against the plaintiffs in this case, and I think the Jury ought to 
take that view of the 'quad apology or apology, as they may look 
upon it, into their consideration. This is undoubtedly exceedingly 
important. If it could be shown that this lady having been served 
with a summons, then returned the antimacassar, it would have 
weighed more in Mr. Beddome's mind than facts presented to him 
did, although, as he himself says, it would not have been con- 
clusive in the case. There may have been a dispute about the 
antimacassar, and, to prevent any further trouble, Mrs. Bonney 
may have thought fit to return it after she received a summons. 
The Magistrate was entitled to weigh all this. The evidence is 
sufficiently satisfactory to-day that she returned the antimacassar 
before she was served with the summons, and if it was so clearly 
stated in the Police Court the Register ought to have taken notice 
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of it. But then there comes an ambiguity. Mrs. Bonuey says to- 
day that Mrs. Wertheimer said in the Police Court, " I summoned 
her and she returned it/' and she afterwards said she returned it 
before she was summoned. There is no doubt that an ambiguity 
lay in this, and, if the reporter had relied on it to make the case 
blacker than it really was as against Mrs. Bonney, the Jury must 
say his report is not accurate or fair. This ambiguity is capable 
of two meanings, namely, that Mrs. Bonney returned the antima- 
cassar after the summons was issued, or after it was served, and 
upon that the whole case turns. The statement in the report is 
that " the prisoner took the article from the prosecutrix's house 
without permission. The prosecutrix then served her with a sum- 
mons." Undoubtedly that is inaccurate. It appears to^ay so, 
but it does not appear to have been stated in the Police Court, and 
this is one of the occasions on which, as mentioned in my pre- 
liminary remarks, a newspaper is justified in making an abstract 
report, provided it is fair and done without malice. If from the 
ambiguity which arises the Jury tome to the conclusion that such 
a mistake might reasonably have been made by the reporter as has 
occurred, then they ought to find for the defendant. I do not want 
to lead the minds of the Jury at all upon what is particularly 
for them to decide, and, while protecting the writer in the 
newspaper to a fair degree with the relief the law allows, I must 
protect the plaintiff as well. I do not want to put the case too 
strongly for the defendant, but the Jury must see that I fell into 
the same mistake in taking the evidence as the reporter when I 
interrupted to ask Mr, Smith if he was going on with the case 
after Mrs. Bonney said she used the words '^ She summoned me 
and I returned it." I took the wrong meaning in the case because 
of the ambiguity, and I say that because, from the way in which 
the apologetic article is mentioned in the Judge's copy of the 
record, I took a view rather the contrary. On that I will say two 
or three words presently. Having read the part of the apologetic 
paragraph put in the pleadings, I perhaps put my question as to 
Mr, Smith! 8 going on with the case too hurriedly, and having fallen 
into the ambiguity myself it is for the Jury to say whether the 
report is substantially fair and correct, and that the inaccuracies 
are excusable. Then they liave to look at the second article 
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published, which Mr, Smith says added insult to injury. They are 
not entitled under any aspect of the case to give damages upon it, 
because it is called forth at the instance of the plaintiff herself j 
but they may look at it from the other point of view in adding 
insult to injury, which ought to have weight in the consideration 
of what was in the defendant's mind when the article was published. 
That was a fair argument of Mr, Smithes, He says, " They not 
only call us prisoners, when we were defendants, but they sneer at 
us afterwards," and the Jury have to read not only what Mr, 
Smith has put in the declaration, but the whole article. There is 
nothing I can suggest as being any evidence of sneering at all. 
The article said — " In our report of the case of Mrs. Jane Elizabeth 
Bonney it was stated that the article had been taken from the 
house of the prosecutrix, and that the prosecutrix then served her 
with a summons, when she returned the article. Mrs. Bonney has 
represented to us that this report is inaccurate, and that the 
antimacassar was returned before the service of the summons." 
That is correct ; Mrs. Bonney sayi^so. The article then proceeded 
— " The evidence taken down by the Clerk of the Police Court 
does not give any inkling of this having been proved," and the 
paper is undoubtedly correct in that from the evidence read by 
the Associate. The article also stated — " But from enquiries we 
have made we believe that such was the fact." When newspapers 
make mistakes they ought to frankly give an explanation, 
and Mr, Smitk says this has not been done in the present 
case; but I think the explanation is reasonably frank, 
and that the defendant could be fairly excused under the circum- 
stances. I can in no way see anything but bona fides in acknow- 
ledging these mistakes, and on a demurrer I should rule that the 
second article is not capable of the innuendo drawn from it in the 
pleadings. It leaves the case clearly in favour of Mrs. Bonney, 
though it is for the Jury to say whether they j&nd anything in it 
capable of the dark innuendoes, irony, and sarcasm which the 
learned counsel for the plaintiffs has pointed out. It is, I think, a 
reasonably fair apology in respect of the unfortunate ambiguity, 
and if the Jury think so the defendant must not be punished for 
the mistake. I have pointed out the ambiguity, and shown how 
I fell into the same mistake in the case ; and if the Jury believe 
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the report was fair, honest, and substantially though not absolutely 
correct, they must find for the defendant. 



Verdict for defendant. 
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LANDS CLAUSES CONSOLIDATION ACT of im.^ Adelaide 
Sewers Act, 1878. — Possession — Title, 

To entitle himself to payment out of Court of money deposited 
pursuant to the 76th Section of the Lands Clauses Consolidation, 
in respect of land taken hy the Commissioners of Setoers, under the 
powers contained in the Adelaide Sewers Act, 1878, the petitioner 
must either show title, or possession for twenty years and upwards. 

Petition for payment out of Court of the sum of JB160, the 
assessed value of allotment 57, of Section 379, m the Hundred of 
Yatala, which sum had been paid into Court by the Commissioner 
of Sewers, pursuant to Section 76 of the Lands Clauses Consoli- 
dation Act, 1847. 

The affidavit in support of the petitioner set out that, in 
December, 1871, the petitioner purchased from one John Quayle, 
who was then in possession, the allotment in question, and imme- 
diately after such purchase was entered into, and up to the taking 
of the land by the Commissioner of Sewers, continued in possesssion 
of the same. 

I^esbit for the petitioner. — I rely on Section 79 of the Lands 
Clauses Consolidation Act, 1847, under which it is only necessary to 
show possession at the time of the taking of the land. [Boucaut, J. 
— There is no precedent of any such order having been made, 
where the petitioner, or those through whom he claims, have not 
been in possession for twenty years.] Yes — In re Evans, 42 L.J., 
Ch. 357. 

Boucaut, J. — In that case it was showti that there had been 
possession for twenty years, and unless that can be shown I shall 
make no order. 
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NeshU. — I ask for an order for investment of the money, and 
payment to the petitioner of the interest. 

Downer y Q.G.y for the Commissioner of Sewers. So far as 
appears the petitioner is a mere trespasser, and not the owner of 
the land. I ask that the money be retained and petition be 
dismissed. 

BoucAUT, J. — There will be an order for investment and pay- 
ment of interest to the petitioner. The petition will be dismissed, 
with costs, with liberty to the petitioner to file a fresh petition. 

Petition dismissed accordingly. 
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Wat, C.J., Andrews, J.] [Common Law. 

2 May, 1881. 

In the matter of F. H. K Siekmann, and of the Insolvent 

Act, 1860. 

INSOLVENT ACT, 1860, SecHotu 182 and ISS.—AMtiffnment Jbr 
beaeftt of ereditort — Arrett — Froteetum order. 

A d^ftor wnder arrett for diM made a deed of anignmeiU in 
accordance with the protfieione of Division VI. of the Intolvent 
Act, 1860, the deed containing a release from all debts. 

After the execution of the deed the debtor obtained a protection order 
under the lS2nd Section of the Insolvent Act, 1860. 

field — 2%at the debtor was not entitled by virtue of the protection 
order to he discharged from custody, but that, as the deed uhu 
binding on all the creditors and contained a release from all 
debts, it would be em abuse of the process of the Court to detain 
the debtor in custody, and he must be discharged. 

This was a return to a writ of habeas corpus^ directing the keeper 
of the Adelaide Graol to bring up the body of Francis Henry 
Ernst Siekmann. The return showed that the prisoner was 
detained by virtue of a writ of ca. sa., issued out of the Supreme 
Court, and, from the affidavits on which the writ was obtained, it 
appeared that, subsequent to arrest, the debtor had, in conjunction 
with his partner, John Moule, made an assignment, pursuant to 
the provisions of the Insolvent Act, 1860, and had, by virtue of 
such assignment, obtained a protection order under Section 182 of 
the Insolvent Act, 1860. It was admitted that the assignment 
contsdned the usual release from all debts. 

Symon (Attorney-General) moved that the prisoner be dis- 
charged. The words " hereinafter provided for" in Section 182 of 
the Insolvent Act, 1860, read in conjunction with Section 183 up 
to the words " annexed" refer to the order for protection from 
arrest, not to the arrest itself, in which case nothing so far in the 
two sections limits the operation of the words " arrest or im- 
prisonment" to an arrest or imprisonment after the granting of the 
protection order, and the remaining words in Section 183 are 
mere machinery. The Legislature in framing Section 182 meant 
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it to deal with the whole state of affairs as they existed at the 
time of the execution of the deed ; and in the second part of 
Section 183 power was given to the Insolvency Court to do what 
would otherwise be only hi the power of the Supreme Court to do, 
namely, discharge a debtor arrested or imprisoned after the 
execution of the deed, thus providing for only one of two contin- 
gencies, the other being the case of arrest or imprisonment before 
the execution of the deed. The two sections were intended to 
preserve the liberty of the person and to get rid of unnecessary 
delay, but while the one case was provided for, the other, which 
has occurred in the present instance, was left totally unprovided 
for. The result would be, if my contention be incorrect, that any 
debtor arrested prior to the Act of 1870, between the date of the 
deed and the passing of the amendment, might have been in 
custody for ever. [Way, C.J. — Until he got himself discharged by 
a petition for insolvency.] The execution of the deed is 
equivalent to the insolvency. [Way, C.J. — ^After a deed of assign- 
ment he is entitled to go out, beoause if the execution of the deed 
discharges him from his debts it is the same as if he had paid his 
detaining creditor.] If it be argued that the deed was a deed 
nmy so to speak, until the expiration of the number of days 
provided for in the Act, then the protection order comes into 
operation and entitles the debtor to be freed from imprisonment. 
Cut bono that he should be kept in prison when he has parted with 
everything. He would be kept in gaol for ever unless he lay there 
for twenty-one days and became insolvent. I therefore come back 
to the difficulty created by the original Section 182, that the order 
for protection from arrest frees the debtor from any arrest or im- 
prisonment. [Way, C.J. — The order for protection from arrest is 
for a limited time, and, if your contention is right, the effect 
would be that if he got out on that order he could not be put in 
again, as the writ of ca, sa. would have expended itself.] The 
creditor would revert to his position as a creditor under the deed, 
if its effect were to reheve the debtor, just as if he had been 
arrested after its execution. [Way, C.J. — Under Section 183 the 
Court gives him protection for such a period as it sees fit, and can 
renew the order from time to time, but if you take Section 182 as 
vesting a right, then the debtor is free from arrest or im- 
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prisomnent on the production of the order and until the deed is 
set aside.] Hiere is a termiivus ad quern, but not a quo. [Way, 
C.J. — ^Yes, on production of the order ; but the terminus ad quern 
is different if you take Section 182.] Which is the terminus a quo, 
the date of Idie order or of the deed ] [Way, C.J. — The date of 
the order.] If so, what your Honor says applies to every debtor 
between the date of the deed and the order. [Andrews, J. — ^The 
latter part of Section 183 does not say arrest before the deed, as 
was the case in the present instance.] [Way, C.J. — The question 
is, whether Section 182 and the half of 183 are to be taken apart, 
and the second half of 183 taken as ministerial, relating to mere 
procedure, or if the right granted under the section and a half is 
interpreted by the half section.] So far as Section 10 of the new 
Act goes the right cannot be interpreted by the latter part of 183. 
The matter affects the liberty of the subject, and if the Court 
thinks the right is created it will not be astute in narrowing down 
that right because of the words relating to procedure. The words 
" or imprisonment", are superfluous, unless they refer to some- 
thing beyond the arrest. [Way, C.J. — If the sections referred to 
arrest or imprisonment prior to the assignment, the collocation of 
the words would have been "imprisonment or arrest." My learned 
colleague has pointed out something which tells strongly against 
the Attorney-General's contention. In Section 57, where the 
Legislature intended to protect from arrest and imprisonment, the 
Court may by warrant free by immediate release.] All that shows 
that it was left out of Section 183, which is my whole argument. 
[Way, C.J. — Is there a release in this deed]] It is admitted 
that there was a release. [Way, C.J. — Then there can be no doubt 
this Court can discharge the debtor.] 

Kingston for the execution creditor — By the arrest the creditor 
has satisfaction of his debt, which security the execution of the 
deed cannot deprive him of. [Way, C.J. — Supposing the debtor 
had died, you would have a claim upon the estate still, and would 
hold the body in satisfaction ; but having released him by the 
deed you hold him no longer.] My cHent is not in the position of 
a creditor bound by the deed. If the deed of itself worked the 
rdease, and if the Legislature intended anything of the sort, 
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where was the necessity for all the proyisions in the Act relating 
to the point 1 [Way, C.J. — ^A deed does not necessarily provide a 
release, but if it contains any release whatever the debtor would 
not be liable to an action, because he is in the position of an 
adjudicated insolvent] We cannot even petition for such an 
adjudication. [Way, C.J. — Because you have agreed to the deed 
of composition.] No ; by the action my cHent has taken he is 
deprived of taking proceedings in insolvency as against the debtor, 

Cohen V. Cunningham, 8 T.R., 123. 

There is no provision for getting our money if Mr. Siekmann is 
let out, in consequence of the course we have pursued. [Way, 
C.J. — ^You are in the position of signing a deed which absolutely 
releases him from the debt. The de6d is absolutely binding unless 
the debtor is made insolvent in consequence of an order setting it 
aside.] My client has security for his debt, which he would be 
deprived of by the debtor's discharge, 

Ex parte Knowell, 13 Ves., 192. 

[Sffmon — In the case of "Ir 

Thomson v. Hardingy 3 C.B., N.S., 254 

it is laid down that imprisonment is not absolute extinction of the 
debt.] [Way, C.J. — ^You hold the debtor's body as security for 
the debt, and discharge him from that debt by the deed.] You 
may just as well ask a mortgagee to give up his security. [Way, 
C.J. — Mortgagees are specially secured by the Act. I think the 
debtor is discharged from his debt by the deed, subject to his 
being made bankrupt, and of course you ask why all these 
elaborate provisions for protecting the debtor from arrest. The 
answer is that the deed does not necessarily contain a release.] 
The Court would not interfere if the deed did not provide for a 
discharge. [Way, C.J. — Then the debtor would come under the 
provisions for protection. If he is not released to-day he will not 
be released in 20 years' time unless the estate pay 20s. in the 
pound.] If the deed operates as a release then all securities will 
be gone. [Way, C.J. — No. If you held a mortgage, that would 
not be gone. You are in the same position as if the debtor had 
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become insolvent and the creditor had proved. A ca. sa, is not a 
satisfaction for debt in bankruptcy.] 

Way, C.J. — In this case the learned Attorney-General has not 
satisfied me with respect to the construction of Sections 1 82 and 
183 of the Insolvent Act. The present inclination of my mind 
is that the arrest or imprisonment mentioned in the 182nd 
Section is interpreted by the language of the 183rd, and that the 
arrest or imprisonment referred to in the 182nd Section is an 
arrest or an imprisonment subsequent to the deed of assignment, 
and that the section does not apply to a prior arrest or imprison- 
ment. Therefore the debtor would not be entitled to his discharge 
by virtue of the protection order which has been made in this 
case ; but then the deed which has been produced contains an 
immediate release of the debtor from all his liabilities, and under 
the language of Section 179 the deed is made binding upon the 
creditors who have not signed it in the same way as if they had 
duly signed it. Now, if this particular creditor's name had 
been fixed to the deed, there can be no doubt whatever that the 
Court, in the exercise of its summary jurisdiction, would order 
the discharge of the debtor, on the ground that his being further 
held in custody would be an abuse of the process of the Court ; 
but Mr, Kingston has argued that his client is no longer a 
creditor, because his debt is satisfied. It has been very properly 
pointed out, however, by the Attorney-General, and established by 
the various cases which he has cited, that it is not true to say that 
this debt is satisfied — ^that it is, properly speaking, extinguished. 
The e£fect of ca. sa. is to take away the creditors's remedy in 
respect of other process, but he is entitled to prove in insolvency, 
and in the case of this debtor he is still a creditor upon the 
estate. Under these circumstances it appears to me that I cannot 
follow the argument of the learned counsel for the detaining 
creditor. The position is that the execution creditor has, in effect, 
given a release to the debtor, and therefore he is entitled to a dis- 
charge. 

Andrews, J., concurred. 

Order for discJiarge, 



1881. S. A. LAW REPORTS. 31 



Way, C.J., Andrews, J.] [Common Law. 

4 May, 1881. 
In the Matter op an Action Smith v. Webber, 

MAINTENANCE,— Co9U of action^Party intererted, 

A person, not a party to the record^ who pays the costs of eontesiinff 
an action, in the result of which he himself is interested, will not 
he held liahle to pay the costs of the other party, if the party 
whose costs are so paid has a substantial interest in the matter in 
dispute. 

Rule calling upon Mr. Thomas Caterer, schoolmaster, of Norwood, 
to show cause why he should not pay the costs of an action for 
ejectment tried at the CiYil Sittings on March 14 last, between 
Alfred Smith (claimant), and Maria Webber (defendant). The 
defendant's defence was that she had been in possession of the 
disputed property for the statutory period of over twenty years^ 
and was therefore entitled to it. Evidence was called rebutting 
the testimony of the defendant, and judgment was ordered for 
the plaintiff with costs. There was evidence on the trial that 
Mr. Caterer had purchased the property from the defendant, 
and had agreed to pay her costs of defending the action. An 
affidavit by Mr. Caterer in reply was j&led to the following effect : — 
''Mrs. Webber, the defendant, had a substantial interest in the 
defence of the action, and the defence was conducted at her 
request, and for the defence of her interests in the property, 
which was the subject of the action. Previous to the action I had 
agreed to purchase the property. I had paid her a portion of the 
purchase money, but a lot was due at the time of the service of the 
writ," 

B. Movlden moved that the rule be made absolute. 

Sheridan showed cause. 

Where a defendant on the record has a real and substantial interest 
in the action, another person who helps her with the defence, is 
not liable to pay the costs. 
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177 
Anstey y. Edwards 16 C.B., 212. 
Dalbiac v. Delacowi, L.R. 10, Ex. 210. 

Wat, C.J. — ^You say, assuming Caterer's position to be as stated, 
that the reason why he should not pay the costs is because Webber 
had a substantial interest in the subject property, and was not 
merely defending the action for Caterer. 

Andrews, J. — The affidavit does not deny that Caterer agreed 
to pay the costs. 

Sheridan^-'lt is not necessary. 

Wright v. Smith, 8. Dow, P.C, 517. 

Moulden in support of the rule. In Anstey v. Edwards^ the nomi- 
nal defendant was the lessee of the plainti£f, and the real persons 
on whom it was sought to fix the payment of the costs were the 
equitable mortgagees of the lease. The distinction between the 
two lay in this— that in the one quoted it was disputed that the 
Banking Company gave any retainer, or agreed to pay the costs of 
the suit. [Way, C.J. — The Company had the complete conduct 
of the action.] Then the fact of the verdict having been given 
against Mrs. Webber shows that she had no interest in the property 
at all. Caterer had an interest in it, because he had paid Mrs. 
Webber money on account of a supposed purchase of an interest 
which she could not convey. [Wat, C.J. — If Webber had no 
interest, because the verdict was against her, Caterer could have 
had no interest, because the verdict went against the person who 
had agreed to sell to him. There is no doubt whatever that 
Caterer was interested in the defence of the action, and so was the 
Bank in the case of Anstey v. Edwards,] In this case the defen- 
dant Webber was a mere interloper. She was a tenant of the plain- 
tiflPs, and so was Edwards a tenant of Anstey's. [Wat, C.J. — I 
think the foundation of the position in Edwards's case was that 
Edwards had an interest in the property, and Webber also was not a 
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pauper set up by Caterer, but had an interest in defending the 
action as much as Caterer, and perhaps more. If the rule of law 
goes far enough, I should think it was right for Caterer to pay ; 
but I do not think you will be entitled to extend the rule. So far 
as the case has gone, I do not think we can make Caterer pay under 
the rule.] Although Webber may have had no interest in the 
property. Caterer had a large interest in the result of the action. 
[Way, C.J. — So the Bank had in Anstey v. Edwards, That case 
was on all fours with the present, except in respect to the instruc- 
tions to the attorney. If Webber were Caterer's tenant, then he 
would have a right to defend the action, but having a mere 
equitable interest in the property he had no such right, though 
Webber had a perfect right.] But Caterer had taken possession of 
the land. [Way, C.J. — That is not in evidence. Besides, when 
the action was brought Webber was in possession of the property, 
or the action would have been brought against Caterer. We must, 
however, call upon you, Mr. Sheridan^ for an afi&davit showing 
what the actual facts are. 

Sheridan — I am not sure, but I believe the amount paid by Mr. 
Caterer was about £30. 

Way, C.J. — We must have an afifidavit showing the actual value 
and the balance owing. If it is a mere pretext that there were 
some few shillings or pounds coming to Webber I think you will 
have to pay the costs. The principle is that if a person having 
some mere nominal interest is used because he or she happens to 
be in pauper circumstances, to defend an action in order to shield 
the real defendant from the costs, the latter must pay them. But 
that Webber was helped by some other person is no reason what- 
ever for making the person so helping pay the costs. If Mr, 
Moidden will not take the risk of the affidavit this rule will be dis- 
charged with costs. If he does take the risk there will also be at 
the further hearing, in the event of the rule being then discharged, 
the costs of the affidavit and Mr, Sheridan! s attendance. 

Movldm decided not to take the risk. 

Way, C.J. — Then the rule is discharged. 

Rule discharged. 
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BoucAUT, J.] [Equity. 

11 and 25 Mat, 1881. 

In the Matter of the Claim of William Le Gallez and of the 
Adelaide Sewers Act, No. 6 of 1878, and of the 
Lands Clauses Consolidation Act, No. 6 of 1847. 

LANDS CLAUSES CONSOLIDATION ACT, 1847, Sectiotu 76 
and 79. — Possession, — Title, 

Where money is paid into Court under Section 76 of the Lands Clauses 
Consolidation Act, in respect of land taken for a purpose 
authorized hy a special Act, the person in possession as owner is 
entitled to the receipt of the money so paid in, unless it be shown 
that such person is not the owner in fee'Simple, the onus of proof of 
that fact being in the party resisting the payment out of Court 
to such person, 

■ 

This was an application for the payment of moneys out of 
Court. The petition stated that William Le Gallez was the owner 
and in actual possession of a piece of land containing four 
acres, being Allotment No. 59 of Section 379, situate at Tarn 
O'Shanter Belt, in the Hundred of Yatala, at the date when it was 
taken possession of by the Commissioner of Sewers. The Com- 
missioner, however, was dissatisfied with the petitioner's title to 
his piece of land, and on October 13, 1880, in pursuance of the 
provisions of the Lands Clauses Consolidation Act, paid the sum 
of £160 into the Bank of South Australia, to be placed in the 
name of the Master of the Court to th^ credit of the petitioner or 
other parties (if any) interested in the piece of land in question. 
The petitioner, therefore, asked that the said sum of £160 might 
be ordered to be paid to him, and that the Commissioner of Sewers 
might be ordered to pay the costs of and incidental to the taking 
of the said land, and also of the present application for payment 
of the money out of Court. Affidavits were put in of William Le 
Gallez, John Mackie, and Richard Day in support of the petitioner's 
claim. The affidavit of Le Gallez showed that he had purchased 
the land in question from one John Quayle, in December, 1871, 
who had, however, only a title by possession to it. The assessment- 
books for the District of Yatala showed that from 1860 up to 
1872 John Quayle was assessed as owner of the land, and since 
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that date up to the present time the petitioner had been aasessed 
as owner. The petitioner further swore that he was not aware of 
any right in any other person than himself, or of any claim made 
by any other person to any estate or interest in the land in question. 
The affidavit of John Mackie was to the e£fect that he was acquainted 
with John Quayle in 1854, and that he was at that time in actual 
possession of the land in question, and remained so in possession 
until about 1871, when the petitioner, Le Gallez, took possession 
of the land. The affidavit of Richard Day was substantially to 
the same e£fect. 

Nesbit for the petitioner cited. 

Exparte Chamberlain, L.R., 14 Ex. D. 323. 

Kingston for the Conmiissioner of Sewers. The affidavits 
should show more clearly that Quayle's possession of the land was 
as owner. [Bougaut, J. — ^The rule of law is that possession is 
p}-ima fcLcU evidence of a title in fee-simple.] He might have been 
the holder of the land as a tenant only. [Boucaut, J. — It is quite 
clear from Section 79 of Act 6 of 1847 that the person in possession 
shall be deemed to be the owner of the land.] No documentary 
evidence whatever is produced to show that he was in possession 
of the land as owner. [Boucaut, J. — It is not necessary, according 
to Clause 79, but as a matter of fact he says in his affidavit that 
he was in possession as owner.] The clause merely means that 
possession is 'prima facie evidence of title. 

Cut. adv. vult. 

May 26, 1881.— 

Boucaut, J. —I am satisfied that the petitioner is entitled to an 
order for payment to him of the money in Court. The affidavits 
show that the petitioner was, at the time of the taking of the 
land, in possession of the same as owner. Under these circumstances 
he is, according to Section 79 of the Crown Lands Consolidation 
Act, to be deemed to be the owner, unless the contrary be shown, 
and here there is no evidence to the contrary. 

Order accordingly, with costs. 
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30 Mat and 1 June, 1881. 
In the Matter of Samuel de Young, an Imprisoned Insolvent. 

INSOLVENT ACT, 1860, Section l^l^.—AdjoummefU zme 6i<^— Neg- 
lecting or refusing to make available — Suspicion — ^Evidence, 

The " lands, tenements, ^c," referred to in Section 123 of the Insol- 
vent Act, 1860, comprise lands, Sfc, which pass to the Assignees 
by virtue of the adjudication, and not merely to lands outside the 
jurisdiction of the Province, 

Where the evidence of the Insolvent is in itself improbable, and 
rendered untrustworthy, from surrounding circumstances, and 
intrinsically, the Court is justified in disbelieving such evidence, 
though not directly contradicted, and in suspecting, contrary to 
such evidence, that the insolvent has property which he has neg- 
lected or refused to render available, and to adjowrn his hea/ring 
sine die in consequence of such suspicion. 

Quaere — Whether the Court of Insolvency has power to order an Insol- 
vent to make a conveyance to the Assignees of land outside the 
jurisdiction of the Province. 

This was an appeal from the decision of the Commissoner 
of Insolvency adjourning insolvent's hearing sine die. The In- 
solvent, having been previously carrying on business in Mel- 
bourne, in partnership with his father and other relatives, dis- 
solved the partnership in 1878, and began business in this Colony, 
with a capital of about £500, still continuing the Melbourne busi- 
ness on his own account. During the eight months preceding his 
insolvency his liabilities increased by £11,000, his assets being 
only £770. Many cheques drawn by him for tallow and other 
goods, were used to take up bills, and he accounted for about 
£8,000 of his deficiency by stating that he had shortly before his 
insolvency paid that to the Melbourne firm, which at the time of 
his insolvency had no assets. There were other suspicious circum- 
stances connected with the insolvent's transactions which sufi&ciently 
appear from the arguments and judgments. 

Mann, Q.C., for the Insolvent. The powers of the Court in the 
present case will be confined to confirming or reversing the decision 
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of the Commissioner. By Section 121 of the Act of 1860 the Court 
is to examine insolvent as to his schedule and dealings. By Section 
122 the Oourt is to award certificates after such examination, and 
by 123 the Court, when the certificate could be awarded, may 
adjourn the final hearing sine die. The Act provides penalties for 
all possible offences, and the maximum penalty is three years' 
imprisonment. Under the 123rd Section of the Act the insolvent 
must not only have the assets, but must neglect or refuse to make 
them available. There was no proof that he had them. The Com- 
missioner, in delivering judgment in the Court below, had very 
properly laid it down that if it were a question arising solely in 
connection with the penal clauses of the Act there would be little 
doubt, accordmg to the decisions of the Superior Courts in Eng- 
land, that the charges must be proved with the same precision and 
clearness that would be necessary in the case of a criminal prosecu- 
tion in a Criminal Court ; and no doubt the Legislature, in intro- 
ducing the sine die clause into our Insolvent Act, had recognised the 
difficulties of proving many of these cases under the penal clauses, 
and had seen the absolute necessity there was of preventing insol- 
vents passing through the Court unless the Court was satisfied 
that they had not neglected or refused to make any portion of 
their property available for distribution amongst their creditors. 
It must be borne in mind that the words of the sine die clause are 
not that it must be proved that the insolvent has made the neglect 
or refusal. The words are if he has or the Court "suspected" that 
he has done so. The Commissioner went on to say that he had on 
many occasions expressed an opinion that when an insolvent in his 
final examination disclosed, in accounting for what had become of 
his property, transactions which might be highly fraudulent in 
themselves, yet, if the Court was satisfied that the destination 
alleged as that to which the money had gone was the true destina- 
tion, in that case the insolvent would not come within the sin^ die 
clause. The Commissioner, however, then said something to which 
I must object, namely, that the question as to whether the 
insolvent had property which he refused to make available 
depended entirely upon what weight must be attached to the 
insolvent's own evidence. K his statements throughout the 
examination were true, or were what a Jury or any reasonable or 
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intelligent person would be satisfied with, and say that they were 
true, why then he did not think it would be a case in which the 
insolvent's meeting should be adjourned sine die^ however unsatis- 
factory his conduct might have been in respect of his dealings. 
Through the whole of the Commissioner's judgment ran the idea 
that the money said to have been sent to the Melbourne firm had 
not been so sent, but was still in the possession of the insolvent ^ 
and was not accounted for, and, therefore, the case was adjourned 
dne die. This is using the clause as a punishment for the debtor ; 
and at a time when imprisonment for debt has been abolished, 
and when the maximum term of punishment for withholding assets 
is three years' imprisonment, it is out of the question that a man 
should be imprisoned for life simply because the Commissioner of 
Insolvency suspects that he has property that he has not made 
available. [Wa.y, C.J. — The suspicion of the Court must be sus- 
picion founded upon evidence.] There must be some substantial 
ground for believing that the property was under the insolvent's 
control apart from the evidence given by him. For non-disclosure 
of his effects the Court could have awarded him a third-class 
certificate. The only reason I can give for Section 123 is that it 
refers to something not provided for in the other clauses of the Act, 
and that the property which the insolvent neglects or refuses to 
make available must be property which does not pass to the 
assignees by the adjudication ; and, assuming that to be correct, 
the only possible property to which it could refer is land situated 
in another country, inasmuch as all land within the province and 
personal property, wherever situate, vested in the assignees imme- 
diately on the adjudication. [Boucaut, J. — In Aylwin's case it 
was decided by the Supreme Court, by the late Chief Justice 
Hanson and his colleagues, that it was improper for the Com- 
missioner of Insolvency to withhold a certificate from the insolvent 
on the ground that he refused to make available land outside the 
Colony, inasmuch as the royal assent has been withheld from the 
Insolvent Act of 1857-8 containing that provision, on the ground 
that it provided that land outside the Colony should pass to the 
assignees, and that this provision was contrary to international 
law.] The insolvent having given an account on oath of the money 
and property which had passed through his hands, that statement 
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must be accepted as correct, unless evidence were called to dis- 
prove, it. Even if the insolvent, within a few days of his insolvency, 
had handed over to a third person a large sum, on the under- 
standing that it was to be returned to him when he should have 
passed through the Court, the clause would not apply, inasmuch 
as such property would not be within the control of the insolvent. 
He could not enforce payment, though the assignees could. 
Storey's "Conflict of Law" supports the proposition that there 
are cases where the Court has power to refuse a release to an 
insolvent while he has property in another Colony which he has 
not made available to creditors; and ex parte Lewis shows that the 
object of the sine die clause in the English law was not to punish 
insolvent, but to bring about a full disclosure of his effects. 

Downer y Q.C, and Bray for the assignees. The Insolvent Act 
is remedial, not penal; and the Court, in return for a benefit being 
given, requires that the insolvent should make all his property 
available to his creditors. In the case of 

Ex parte Quinn, re Quinn, 10 L.T., N.S., 705. 

Under the English sine die clause. Lord Westbury, speaking of 
such a case as this, said, a man might have had ^500 in his 
possession on Saturday night and might have got drunk and lost 
it before Monday, without knowing how or when. That was 
perfectly possible, but no Commissioner could accept such an 
explanation. Therefore he was right in adjourning the case sine 
die. Both non-disclosure and concealment are dealt with by the 
Act, but this clause has to be put in force before the time comes 
ftr putting them into force. It can be used either penally or as a 
penitential measure. Out of kindness the Commissoner could say, 
" I will not put you in prison for three years, but will adjourn the 
case and withdraw my protection, and you will have an opportunity, 
When you can explain where your effects are, of regaining your 
liberty." And what should be done in that case is to apply to the 
Commissioner of Insolvency for a re-hearing. The insolvent has the 
case in his own hands. The suspicion of the Court was a suspicion based 
on evidence. The insolvent stated that he had been carrying on 
business with his father and brothers in Melbourne, and left them 
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and came over here. He here set up in business with £500 worth 
of rags, bones, and bottles, and in twenty-two months passed 
£150,000 through the Bank. He made arrangements to dissolve the 
partnership, but according to his account, afterwards paid a sum 
of £8,000 in settlement of the liabilities of the firm, which at the 
date of the adjudicatipn was without assets. He used accommo- 
dation bills, drew cheques for tallow, brass, &c., which were really 
used in payment of bets ; deposited with Mr. Thompson, the book- 
maker, £200 pentling the result of a bet of £20 to £200, and paid 
Thompson a further sum of £300 in consideration of certain pro- 
posed betting transactions. Papers, including all letters from the 
Melbourne firm, were alleged to have been stolen, and were not 
forthcoming. He had drawn cheques, making them payable to 
names which occurred to his mind at the moment. In the cheques 
he referred to tallow, brass, and such things, but some of the 
transactions proved to be betting transactions. In June, 
1879, he was asked for a balance-sheet, and had shown that 
his liabilities amounted to £9,424. That was intended to 
show everything except the Bank. His total assets were 
£21,423 9s., and the liabilities were between £17,000 ajid 
£18,000. But fi*om that date up to the time of his iusolvency his 
liabilities increased by £11,000, and his assets by only £770 14s. 
lid. [Way, C.J. — That would excite in most minds a suspicion 
that there had been a great leakage.] A large number of the 
cheques drawn as for goods, scrap iron, &c., and which the 
insolvent stated were for taking up bills, had been allowed by him 
to be included as for goods, though he was present. From June 
27, 1879, till the time of the insolvency, cheques to the extent of 
£7,497 8s. 3d. were drawn, and it was suggested that this amoun|| 
was paid to the Melbourne firm, but it was considered by the Com- 
missioner that the money had not gone in that way. Leaving the 
suspicions out of the question, the insolvent's own cheques went 
to show that they did not go to the Melbourne firm. He said he 
did not know what the Melbourne firm did with the money, but it 
should be remembered at the same time that he was the 
Melbourne firm. [Andrews, J. — Was it proved that the money 
went to Melbourne 1 ] We have only the insolvent's own evidence. 
[Way, C.J. — It is impossible that a typical case could have been 
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presented as showing more strongly the necessity for this power of 
enforcing disclosure than this one. Unless there was some power of 
that kind, an insolvent might snap his fingers at the creditors,] 
[Mann — He could have been awarded a third-class certificate.] 
[Way, C.J. — The Legislature appear to have found that the 
third-class certificate was not sufficient, and have provided some- 
thing else.] Mr. Wright, who was storeman for the insolvent, had 
not appeared in the proceedings at first, but afterwards it was 
stated he had blank cheques left with him when De Young went 
to Melbourne, and then Le Messurier contradicted his former 
evidence, and said he had to go to Wright for cheques. In 
reference to the transactions mentioned in Appendix A. of the 
papers, the first was on a bill which was accepted by Mr. E. 
Wright, insolvent's storeman, who was described as getting a 
salary of £2 5s. per week, but doing business for himself and the 
insolvent, represented that this bill of £275 was taken up by 
several cheques. Some, however, were proved to have gone to 
Melbourne, though the account was at the Bank at Port Adelaide, 
and one had not been drawn till after the date of the bill. The 
insolvent said he drew the cheques for scrap-iron and other things 
to deceive the Bank, but the Commissioner had a right to take the 
case presented by the cheques or his books, as against his own 
evidence, and in either case he would find a large amount to 
account for. [Wat, C.J. — We are all of opinion that there was 
ample to justify the suspicion, and, in fact, to suggest the 
strongest probability that the insolvent had not accounted for his 
estate,, that there was a deficiency, as had been pointed out, of 
^8,000, said to have gone to Melbourne. Insolvent's indebtedness 
had increased in the eight months prior to the insolvency by 
£11,000, and the assets by only £770. Taking those broad facts 
alone, connected with the circumstances of the case, the untruth- 
fulness of insolvent's statements throughout, and the systematic 
way in which he had been acting and keeping no record of his 
transactions, necessarily forces our minds to the conclusion that 
there was money which had not been accounted for. On this 
point I do not think that Mr, Dmoner need trouble himself 
further. Mr. Mann may now advance any argument he has to 
put forward to remove the suspicion from their minds.] 
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ManUy Q,C, — ^There is no evidence that the liabilities had 
increased in the time specified to the extent of £11,000, £1,000 
being the extent. The accounts show actual payments to the Mel- 
bourne firm. In the statement given he has not pretended to 
account for more than the liabilities on bills for the previous three 
months, and the liabilities to the Melbourne firm had arisen in 
June, 1878, and the money had been paid. The absolute total 
deficiency was £24,000. [Boucaut, J. — You must show that the 
insolvent has accounted for that in such a way as to prove to us 
that the Commissioner of Insolvency has been wrong in the 
suspicion he had.] There had been losses on various ventures 
amounting to £5,853 16s. 6d.; some on bills discounted, various 
trade expenses, money paid on freight, and expenses of business, 
interest, discount, and travelling expenses, amounting to £6,870 
168.J cheques unknown amounted to £180 15s.; and the remain- 
ing items included the amount of £8,742 19s. 7d., sent to the 
firm of De Young, of Melbourne. [Boucaut, J. — Do you then 
say that the Commissioner was wrong in his suspicion that this 
money never went to Melbourne 1 ] If the Court considers the 
money has gone to Melbourne, the sine die clause would be 
inoperative. [Way, C.J. — We are all agreed that if the money 
went to the insolvent's relatives in Melbourne, the sine die clause 
would not apply.] Even if the money went to Melbourne in 
pursuance of a conspiracy to defraud, and was in the hands of 
another person in Melbourne, the si/ie die clause would be 
inoperative. [Way, C.J. — But the insolvent would not tell us 
where this money had gone, and was proved to be the Melbourne 
firm himself, having paid off his father and brothers.] When the 
insolvent came to South Australia he thought he was free from the 
firm in Melbourne, but after they had gone on drawing on him for 
the first two years he consulted Messrs. Dempster & Webb, and 
found he was liable. He consequently went to Melbourne, and, 
after some stormy proceedings, dissolved the partnership in 
December, 1878, and paid the debts, and he has given the names 
of a dozen people to whom he had made payments, while the 
notice of the dissolution of partnership had appeared in the Argus 
of January 1, 1879. A number of transactions were referred to, 
and in the case of £704 16s. 8d., contracted with D. & W, 
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Murray for goods, he had explained to them that he bought for 
the Melbourne firm and was not interested. [Way, C.J. — But 
that seemed to be after the dissolution, and while he was himself 
the Melbourne firm.] [Bouoaut, J. — I was very much influenced 
by the argument of Mr, Mann at first that this was in the nature 
of a case of imprisonment for life. If that had been so, the onus 
would have rested on Mr, Dovmer to prove that the suspicion was 
correct, but as it was only a case of adjournment it lay with the 
insolvent to prove that the suspicion was wrong.] Suppose there 
were some mild possibility that the suspicion was unfounded — in 
that case the insolvent is in prison for life. [Bouoaut, J. — That 
might have been said in the case of Quinn.] That is a very 
different case, as the Court under the English Act has power to 
adjourn the hearing sine die without giving any reason, .and 

• 

the insolvent can be admitted to bail. [Bouoaut, J. — Time 
is a most material element in the case, as the Commissioner, after 
the insolvent has been imprisoned for a tune, if he continues to 
give the same account, or urges that he can give no other account, 
might change his views and think he must have given the true 
version.] [Way, C.J. — If he shows where the money or property 
is he would get his certificate whether it was available or not.] He 
has said it went to Melbourne. [Way, C.J. — ^But he has made no 
statement as to its whereabouts. Where does he show the Mel- 
bourne firm was not his firm ? Where are the assets of the Mel- 
bourne firm shown 1] They had no assets. [Way, C.J. — Then 
according to your own showing, there was a business in Melbourne, 
which had been fed to the extent of £8,000, and there was 
nothing to represent it.] 

DovmeTy Q.C. — The section which has been acted upon follows 
the English Act, as interpreted by the Judges through several 
years. The Legislature has even gone further than the English 
Act, for it has not only said in this clause that the Commissioner 
should have the power of adjournment, but that it should be 
exercised in such cases as the English Judges on the English Act 
had decided that it should be used. The debtor had something to 
do to make his property available to his assignees — ^he had to say 
where he had put it. If he said, " I have £10,000, but I will not 
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teU you where it is " a third-class certificate would enable him to 
get hold of the money and leave the country. 

Manny Q.C. — He would be committed to goal for not answering 
the questions as to where he had the property. 

BouoAUT, J. —That is what the Commissioner appears to have 
done. As to the insolvent being in prison, in an old case, that of 
Kelly, on an appeal the Supreme Court decided that, by his 
meeting being adjourned sine die, he was properly in the custody 
of his assignees as judgment creditors. 

Way, C.J. — In this case it is unnecessary for us to express an 
opinion whether Clause 123 of the Insolvent Act enables the 
Court to procure the conveyance or assignment of property which 
would not pass by adjudication. We have simply to decide if that 
section authorizes the Commissioner of Insolvency to adjourn the 
hearing of the insolvent's case if he has or is suspected to have 
property which he refuses to make available for distribution 
amongst his creditors. Mr, Mann argued with considerable 
ingenuity that the operation of that section must be limited to 
property which did not pass by the adjudication. It appears to 
me that that argument is met by the other sections of the Act, 
and that the property which passes to the assignees is always 
referred to as the property of the insolvent ; and it appears to me 
that the last argument which Mr, Dovmer addressed to the Court 
is conclusive with respect to the construction of the section. He 
has pointed out that this section is founded on the English 
Bankruptcy Act of 1849, which has been held by the 
Court of Bankruptcy in England and the Court of Appeal 
as authorizing the adjournment dne die of cases like the 
present. This section, as Mr, Downer points out, has greatly 
defined the cases in which adjournment sine die can be granted in 
accordance with the English decisions. And it appears to me that 
we should be setting aside the plain meaning of the Act, disregard- 
ing the English decisions and also the construction placed on this 
section of the Act for more than twenty years by the Court of 
Insolvency here, the general s^nse of the provision, and also the 
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decisions of this Court if we placed the limited construction upon 
it which we are asked to place upon it by Mr. Mann. It appears 
dear beyond doubt that the Court had jurisdiction to act in the 
case of the insolvent by adjourning his hearing sine die and the 
section does not appear to me to have the penal effect which the 
learned cousel places upon it, because it is open to the insolvent 
at any time to make a full disclosure of his property and obtain a 
discharge. With respect to the merits of the case, sufficient has 
fallen from the other members of the Court as well as myself 
during the argument to render it unnecessary for me to enter with 
any detail into the questions of evidence. It appears to be clear 
beyond a doubt that there were very strong grounds for the 
suspicion that the insolvent had under his power a very considerable 
amount of property which he neglected to make available for 
division amongst his creditors, and therefore the adjournment 
dne die was right. 

BoucAUT, J. — Mr. Mann very elaborately, and with great power, 
pressed upon us the view that this was in fact imprisonment for 
life, and I feel it incumbent upon me, regarding the importance of 
such a fact, to look into it. If I had agreed with him I should 
have required to hear at greater length the counsel for the assignees, 
but I did not. If it were imprisonment for life, the onus would 
be on the assignees to prove that the CommissioDcr waifright j but 
here the onus is thrown on the insolvent of satisfying the Com- 
missioner before he proceeds to the examination for a final certifi- 
cate. The case is not, as Mr. Mann puts it, that the insolvent has 
these things concealed, but that he is suspected of having them 
concealed. Therefore that very subtle argument falls to the 
ground. It is not imprisonment for life, as the Chief Justice puts 
it, as the insolvent may come to the Commissioner again. Time is 
a matter which is very material. The words of Lord Westbury 
show the position he is in. In Quinn's case the insolvent had £300 
and lost it, and could not account for it. He makes that state- 
ment, but the Commissioner would not be bo'und to believe it, 
though it might be correct. The case is adjourned, but the man 
is not necessarily imprisoned for life. If the man were in gaol for 
six or twelve months, or two years, according to the circumustances, 
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and he then came up and said, '' I can give no other account/' the 
Commissioner would be bound to weigh the increasing probability 
of its being true, for he would have to say, " This man would not 
remain in gaol for such a time if he could give a better account." 
He might, therefore, say, " I am now disposed to believe that it is 
true." I now mention that I should be very indisposed to sit on 
this Bench and aid creditors, who are to blame for giving credit 
frequently, in imprisoning a man for life. But I am bound to 
support the English decisions upon a similar Act and the con- 
sensus of opinion of the profession. Where the late Mr. Justice 
Wearing says, in referring to the clause, this clause was 
undoubtedly given for penal purposes, I follow him. 'That is the 
way to read Lord Westbury's Act. In the case ex parte Lewis, 
Lord Justice Turner says that ^' no doubt the bankrupt's examina- 
tion ought to be adjourned in all cases where he has refused to 
make a full disclosure of his affairs. So, too, there might be cases 
in which the bankruptcy was giving a false account, and the Com- 
missioner might be able to see that the bankrupt could give a 
better account. The question to be determined was whether it 
was plain that the bankrupt could give a better account if an 
adjournment took place." The clause really would be struck out 
of the Act as regards foreign property if Mr, ManrCs construction 
is correct, but I do not think that is the case. So far from being 
satisfied that the Commissioner's judgment is wrong, I am satisfied 
that he was right. He may not have been right in saying that the 
money was in the colony. I am doubtful that it is j but he had 
great grounds for suspicion, and it would have been difficult to 
come to any other conclusion than that the insolvent had goods 
and chattels which he had not made available. After being in gaol 
for some time, perhaps at present he is able to satisfy the Com- 
missioner of Insolvency that he can give no further account of the 
matter ; then the Insolvency Court may deal further with it. But 
at present the Commissioner has a right to his suspicion, and I am 
not prepared to overrule him. 

Andrews, J. — The 23rd Section of the Act is a readable 
and workable section, and if the Commissioner on evidence was 
satisfied that there were grounds for suspicion that the property 
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was not made available, he has a right to do what he did. It does 
not require . me to consider whether this property was foreign or 
not', as the evidence shows the suspicion of the Commissioner that 
it was in the colony. 

Appeal dismissed. 
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Way, C.J., BouoAUT, J.] [Common Law. 

18 June, 1880, and 27 June, 1881. 

In the matter op the application op J. Schmid to bring 

LAND UNDER THE PROVISIONS OF THE RbAL PROPERTY ACT, 

1861, and op the caveat op william fleld and op the 
Real Property Act, 1861-1878. 



REAL PROPERTY ACTS, ISQl'l&JS.-^Caveat—Interest-rRiffhfs- 
of- Way. 

On caveat being lodged and petition filed hg the caveator, under the 
provisions of the Real Property Act Amendment Act, 1878, 
against the bringing of land under the provisions of the Real 
Property Act, 1861, the Court has power, hy virtue of Section 48 
of the former Act, to order the Registrar- General to enter on the 
Certificate of Title to be issued pursuant to such application 
rights-of-way over such land, to which the caveator is entitled as 
appurtenant to other land belonging to him. 

Quaere — Whether the person entitled to a right-of-way appurtenant 
has any caveating faculty. 



Petition filed under the provisions of the Real Property Act 
Amendment Act, 1878, and the rules thereunder. 

The petitioner was the owner of four allotments of land in Jer- 
ningham, Sussex, and Melbourne Streets, North Adelaide, and 
Schmid claimed title to three adjoining allotments, as to which he 
had made application to bring them under the provisions of the 
Real Property Act. The petitioner claimed a right-of-way over 
these three allotments from Melbourne Street to Sussex Street, 
and lodged a caveat against Schmid's application. He had, 
between the years 1844 and 1852, erected buildings, including his 
own business premises, on his four allotmeats, and in order to gain 
ready access to them he had made a way over the three adjoining 
allotments claimed by Schmid. In 1852 he fenced-in these three 
adjoining allotments, and in 1854 built a wall round them, 
providing gates in it for entrance to his premises. He used this 
right-of-way, and Schmid, as his tenant, used it for over 20 years. 
The petitioner prayed the Court to order the Lands Titles Com- 
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missioners to reject Schmidts application, or require its amendnaerit 
by inserting a provision that the three allotments were subject to 
the right-of-way in question. 

Belt, for the petitioner, cited 

Lean v. Maurice, 8 S.A.L.E., 119 
Gale on Easements (5th Ed.), 15. 

JS. J. Cox, for Schmid, the caveatee — A right-of-way is not an 
interest in land, and even if a certificate were granted it would 
not interfere with right-of-way. 

Cnr, adv. vuU, 

Way, C. J., now delivered judgment as follows : — In this case it is 
admitted that John Schmid is seised in fee-simple of some allot- 
ments of land, part of Town Acre 1003, North Adelaide, subject 
to certain rights-of-way over the same appurtenant to the estate of 
William Field, the owner of adjacent land. Schmid having mad^ 
an application to bring his allotment under the provisions of the 
Real Property Acts, without mentioning the rights-of-way to 
which they are subject. Field entered a caveat against Schmid's 
application, and has presented a petition to this Court praying 
that the Lands Titles Commissioners may be ordered to reject the 
application, or that the application may be amended by inserting 
therein that the allotments are subject to the rights-of-way above- 
mentioned, or for any other relief. 

It is not disputed that Schmid is entitled to bring his land 
under the Real Property Acts, nor is it contended that we can 
order his application to be amended ; but Field (whom we will call 
the caveator) submits that the Court can require that the certifi- 
cate of title, when issued,, shall set forth that the land is subject 
to his rights-of-way. 

On behalf of the applicant it was argued that in accordance with 
Section 40 of the Real Property Act, 1861, and the decision of the 
Court in Lean v. Maurice (8 S.A.L.R., 119) the rights-of-way in ques- 
tion would not be affected by their omission from the certificate of 
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title, and that the caveator is not a person '^ having or claiming an 
interest in (the) land'' within the meaning of Section 22 of the 
Act of 1861, and therefore does not possess (to use the words of 
Mr. Justice Gwtnnb in Lean v. Maurice) " the caveating faculty." 



With regard to the case of Lean v. Maurice, by which we are 
bound and with which we entirely agree, we have to remark that 
it is not decisive of the present controversy. It related to the 
effect of a certificate of title with respect to rights-of-way omitted 
from it, and not to the qualifications of a caveator. Under 
Section 22, already cited, the right to lodge a caveat forbidding the 
bringing of land under the Real Property Acts is limited to " any 
person having or claiming an interest in the land" According 
to the high authority of Mr. Justice Gwynne in Lean v. Maurice 
fubi mpra), a right-of-way is not "an interest in the land." The 
observation was obiter, but it follows the language of Mr. Justice 
Bayley delivering the judgment of the Court of Queen's Bench 
in Hewlins v. Shippam (5 B & C, at pp. 229-233), adopted as a 
definition in "Gale on Easements" (5 Ed., p. 6), though qualified in 
"Goddard on Easements" (page 4). On the other hand, there is 
little doubt that a right-of-way or other easement would be held to 
be " an interest in or concerning land" within the meaning of the 
4th Section of the statute of Frauds. (See Smart v. Jones, 15 C.B., 
N.S., 717; 33 L.J., C.P., 154.) The Supreme Court of Victoria, 
also, though setting aside a caveat to protect a right-of-way in 
gross, did so on the express ground that it was not (as is the 
present caveator's) a right-of-way appurtenant. Further, the 
word "interest" is used in a popular rather than a technical 
sense in other sections of the Real Property Acts, and in the 
schedules thereto. 

If we turn from verbal criticism to the general scope 
of these enactments, the difficulty of construction is rather 
increased than diminished. Caveats, it may be suggested, are at 
least intended to protect interests which might be prejudiced if 
omitted from the Register-book or certificate of title. Yet, if it 
were held that " rights-of-way or other easements" were not such 
"interests in the land" as entitled the owner to enter a caveat in 
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respect of them, they might, if created by express grant since the 
passing of the Real Property Act Amendment Act of 1878 (No. 
128), be altogether extinguished by omissions from the certificate 
of title which their owner would be powerless to prevent (see 
Section 60). From the other point of view it may be urged not 
less forcibly that the Legislature never intended to allow caveats 
to be entered in respect of easements, which are so various in 
kind, which may relate to air, to light, to water, to support, as 
well as to ways, which may be afl&rmative or negative, continuous 
or discontinuous, apparent or non-apparent, which when not in 
dispute are hard to describe, and susceptible to extinguishment, 
release, or abandonment, and when disputed — depending as they 
often do upon statutory prescription and the presumption of a lost 
grant — are most difficult to be ascertained, from the conflicting 
character of the evidence by which they are Supported or opposed. 

The learned counsel who appeared upon this petition do not seem 
to have had their attention directed to the difficulties which 
surround this branch of the discussion, and we should invite a 
reargument were we compelled to decide if the caveator has such 
** an interest in (the) land" as entitles him to enter a caveat. We 
are, however, able to leave this question open for future decision. 
This application, it must be observed, is not one to set the caveat 
aside, but is on the caveator's own petition in support of the 
caveat, and we think we have jurisdiction under Section 48 of the 
Act of 1878 to direct " such entries" upon the certificate and the 
register as justice requires. 

Whatever may be the true construction of the Real Property 
Acts with respect to caveats, they seem to us to permit 
and even to contemplate any right-of-way or other easement 
to which land under the operation of these Acts may be 
subject being entered on the certificate of title. " The 
omission or misdescription of any right-of-way or other ease- 
ment" from or in the certificate of title spoken of in Section 
40 apparently implies that a proper description may be inserted. 
When an easement appurtenant is created^ Section 42 of the Act 
of 1861 requires it to be registered on the grant or certificate of 
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title of the servient tenement. It is therefore, in our opinion, in 
accordance with the intention of the framers of these Acts that, 
though easements are protected when omitted or misdescribed 
(subject to the provisions of Section 60 of the Act of 1878), they 
should be mentioned upon the certificate of title of the land 
subject to them, at least when their existence is, as in this case, 
admitted. There is the greater need of this being done in the 
present instance, since the caveator's rights are supported by parol 
evidence only, which might not hereafter be forthcoming, and 
upon the effect of which, though contradictory, both parties are 
now agreed. It might also mislead a subsequent purchaser of 
land subject to so important an easement if a certificate of title 
were issued without mentioning it. The order will therefore be 
that the applicant's certificate of title is to show that it is subject 
to the rights-of-way appurtenant to the caveator's laud stated in 
his petition. Having regard to the difficulties of the case, there 
will be no direction as to costs. 

We may point out that our decision does not conflict with 
the judgment of this Court in Formhy and another v. The 
Corporation of the City of Adelaide^ 14 S.A.L.R., 144, or of the 
Supreme Court of Victoria in ex parte Cunningham (3 Victorian 
L.R. Cases at Law, page 199), in which both Courts held in efiect 
that easements over land not under the Real Property Acts in 
this colony, or "The Transfer of Land Statute of Victoria," are not 
the subjects of registration under those Acts. The foregoing is the 
judgment of Mr. Justice Bouoaut and myself. Our late colleague, 
Mr. Justice Gwynnb, heard the argument, but we were unable to 
arrive at a decision before his retirement from the Bench. 

Order accordingly. 
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CONTRACT — Construction — l^ecificatipns — Plans — Conditions — 
Waiver — Powers of Engineer of Government — Variations. 

A contract entered into hy the plaintiff with the defendant, who 
represented the Government^ incorporated with itself a specifica- 
tiofh — and certain general conditions, the third of which provided 
that the plans and specifications should be " taken together to 
explain each other,** 

The specification contained the following : — 

** Par, 1. — The contract referred to herein includes thS complete 
execution of a stone breakwater 1,000 feet long , ... as 
hereinafter specified and shown upon the accompanying drawings, " 

"Par. 6. — The breakwater shall be built of granite blocks.** 

** Par, 7. — Mode of construction. The section of the breakwater is 
divided into seven areas (see Drawing 2. J The minimum weights 
of blocks to be used for the different areas are as follows : — Area 
A, twenty-ion blocks ; area B, ten-ton blocks ; area C, five-ton 
blocks ; area 2), three-ton blocks ; area S, two-ton blocks ; area 
Ft one- ton blocks. The blocks shall be thrown in as close together 
as possible, and all interstices shall be filled in, as the work 
proceeds, with small stones. The Superintendivtg Officer shall 
have power to regulate the quantity of small stones to be put in, 
and he shall have power to decide whether the contractor has put 
in a sufficient quantity of the blocks specified for each area. The 
contractor shall give the Superintending Officer^ at any time, 
any assistance he may require in measuring the blocks before they 
are put in, or in ascertaining the state of amy part of the work, 
free of expense. The inside slope of the breakwater wider low 
water level shall be formed, as far as practicable, to an inclination 
of one to one ; the outside slope shall be the natural one assumed 
by the material, or about one in four. The slopes above low-water 
shall be formed one to one by setting the blocks carefully in place^ 
by means of cranes, ^c, to the slope shown upon the drawing,** 

Am>ongst the general conditions above referred to were the following : — 

"19. The Treasurer reserves the right, from time to time, of requiring, 
hy writing uuder his hand, the omission of any portion or 
portions of the work described in the specifications or the 
drawings and, in any such case^ the Engineer of 
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Sarhours and Jetties shallf by writing under his hand, determine 
whether any^ and, if so, wha^ deductions from the contract price 
shall be made in respect thereof,* 



If) 



''20. No alterations <yr deviations whatever will he admitted or 
recognized under any circumstances, or he allowed or paid for hy 
the Treasurer, unless the same shall have been ordered or directed 
by the Engineer of Harbours and Jetties, in writing." 

• 

**41. IS^one of the clauses or provisions of this specification, or of 
these conditions, or of any other part of this contract shall he 
varied, waived, discharged, or released, or held or deemed so to he 
at law or in equity, unless in the manner prescribed, or by the 
express consent of the Treaswrer, under Ms hand" 

On the drawings the breakwater was represented a>s consisting of 
granite blocks of the various sizes specified, thirty feet wide 
at the top, having on the inside an uniform slope of one to one, on 
the outside a slope of one to one from the top to low-water mark, 
then a horizontal terrace or " berm" twenty feet wide, and lastly 
a slope of one to four below low water to its termination. This 
slope ioas marked *' natural slope assumed by the material," 

The plaintiff proceeded to construct the breakwater under the super- 
intendence of the Engineer of Harbours and Jetties, a/nd with his 
consent wholly omitted the **berm," thus making an uniform 
slope on the outside from top to bottom, and, by using larger 
blocks than those specified, rendered the slope coTisiderably 
steeper than one to four, JSefore the work was finished the 
Engineer-in- Chief, taking the place of the Engineer of Harbours 
and Jetties, required the plaint ff to construct the breakwater as 
shown by the plan, and threatened, on his refusal, to take the 
work out of his hands. 

On action brought by the plaitUiff to restrain the defendant from so 
doing — 

Held — 1. — That the plaintiff was bound under his contract to construct 
the outer portion of the breakwater as shown in the plan— that is 
to say, with the twenty feet ^*berm" intervening between the slopes 
above and below low-water level. 

2. — Tha;t it was not competent for the Engineer of Harbours and 
Jetties to waive the execution of any portion of the contract, and 
that, notwithstanding any act of such Engineer, the defendant 
was entitled to have the contract completed according to the plans 
and specifications. 

This was an action brought by Mr. John Robb against Mr. Chas. 
Mann, as nominal defendant, in which the plaintiff claimed an in- 
junction, to restrain the defendant from taking out of the plaintiff's 
]iands certain work connected with construction of the Victor Har^ 



1881. S. A. LAW REPORTS. 55 



SUPBEHB COTTBT. BOBB V. MaKN. GiYIL SiTTIKOS. 

bour Breakwater, and the sum of £1,401 8s. for extras. The latter 
part of the claim was abandoned during the progress of the case 
The claim was as follows ; — 

1. The plaintiff is a contractor residing in Adelaide, and the 
defendant is the Treasurer of the Province of South Australia, and 
is sued as the official representative of the Government of the said 
Province in respect of the matters hereinafter set forth. 

2. On the 13th day of August, 1878, the plaintiff and the Hon. 
James Penn Boucaut, as the then official representative of the said 
Government, entered into a contract in writing for the construction 
of a breakwater and screw-pile pier at Port Victor, in the said 
Province ; the specification for the said work, which was embodied 
with, and forms part of the said contract, contains, inter alia^ the 
following clauses : — " The section of the breakwater is divided into 
seven areas (see Drawing 2). The blocks shall be thrown in as 
close together as possible, and all the interstices shall be filled in 
as the work proceeds, with small stones. The inside slope of break- 
water, under low- water level, shall be formed, as far as practicable, 
to an inclination of one to one; the outside slope shall be the 
natural one assumed by the material, or about one in four. The 
slopes above low-water shall be formed one to one, by setting the 
blocks carefully in place, by means of cranes, &c., to the slopes 
shown upon the drawing." 

3. The Drawing No. 2, referred to in the said contract, is made 
to a scale, and contains a cross-section showing the slope the break- 
water is to assume below low-water level, and has endorsed thereon, 
adjacent to the said slope, the words '* natural slope assumed by 
the material," bat the said slope, as measured by the said scale, is 
not the natural slope assimied by the material. 

4. A large portion of the said breakwater has been constructed 
by the plaintiff in the following manner, that is to say : as to the 
portion of the outer slope above low- watermark, the plaintiff has 
set the material to a slope of one to one, and, as to the portion of 
the outer slope below low-watermark, the plaintiff has thrown in 
the material by cranes stationed on the breakwater, and projecting 
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seaward to low-watermark, and has allowed the material thrown in 
to assmne its natural slope. 

• 

5. The defendant requires the plaintiflf to construct the said 
outer slope to the scale measurements shown in the said Drawing 
No. 2, while the plaintiff contends that, by constructing the same 
in the manner above described, he is fulfilling the terms of the said 
contract. 

6. During the progress of the work the engineer holding the 
office of Engineer of Harbours and Jetties represented to the 
plaintiff that he required the breakwater to be constructed in the 
manner in which the plaintiff had proceeded with the construction 
of the same, and the said engineer, from time to time, expressed 
his approval of the work as it progressed, and the plaintiff is now 
executing the said work in the manner represented and directed by 
the said engineer 

7. In constructing the said breakwater the plaintiff, with the 
approval and at the desire of the said engineer, has made use of 
granite blocks of the weight of twenty tons each to a larger extent 
than the said specifications require. The use of such blocks has 
been to improve the construction of the said breakwater, but has 
had the effect of causing the same to assume a steeper slope than 
it would have assumed had the said blocks been of the size specified. 

8. On the 29th day of October last, the defendant, acting upon 
a report, bearing the same date, of the present Engineer of 
Harbours and Jetties, gave written notice to the plaintiff, that 
unless he proceeded to carry on, construct, and execute the works 
of the said breakwater according to the said contract, specification, 
and drawings, and as directed by the letters of the said Engineer 
of Harbours and Jetties in the said report referred to, within 
fourteen days of the service of the said notice on the plaintiff, 
he (the defendant) would, under and in pursuance of the 
provisions contained in the conditions of the said contract either 
absolutely determine the said contract, or take the execution and 
completion of the said work out of the plaintiff's hands. The 
said letters require the plaintiff to conmience^ continue, and com- 
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plete the sea-slope of the said breakwater, according to the cross- 
section shown in the said Drawing No. 2, and the defendant con- 
tends and insists, that, under the said contract, the plaintiff is 
bound to construct the said slope according to the measurements 
shown in the said drawing, and the areas described in the said 
specification. It is not pretended by the defendant that the 
plaintiff refuses, or has failed, to carry out his said contract, 
except as regards the last-mentioned particular. 

9. The plaintifi^ says that, unless restrained by the injunction 
of this Honorable Court, the defendant will, on the grounds in the 
said letter set out, take the work out of the plaintiff's hands, and 
the plaintiff submits and insists that the defisudant has no right, 
at law or in equity, so to do, as the plaintiff is carrying out the 
works of the said breakwater in accordance with the terms of the 
said contract, specification, and drawings. 

There was also a claim for extras, which was abandoned during 
the progress of the case. The defence was as follows : — 

1. The defendant admits the statements contained in the 1st, 
2nd, 3rd, 4th, and 8th paragraphs of the claim, save that the 
defendant denies the statement in paragraph 3 of the claim, that 
the slope of the breakwater under the low-water mark, as measured 
by the scale in the said 3rd paragraph referred to, is not the 
natural slope assumed by the material^ and that the defendant 
denies that the cranes referred to in the 4th paragraph of the 
claim, as stationed on the breakwater, project seaward to low-water 
mark. 

2. The plaintiff is constructing the said outside, or sea slope of 
the said breakwater at an inclination of about one to one, and has not 
constructed the " berm " marked in the said Drawing No. 2, and 
"which, acccording to the said drawing, should extend horizontally, 
at level of low-water, for a space of twenty feet. The plaintiff 
has not fiUed in the blocks in outer area C in the said drawing, but 
has thrown in the material, consisting chiefly of granite blocks of 
twenty tons each, from cranes stationed on the breakwater, but 
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which cranes do not project far enough to reach low-water mark, 
or even to the inner edge of the said " berm.' 



tn 



3. Clause 7 of the specification, referred to in the clause contains, 
besides the extracts given in the second paragraph of the claim, 
the following words, namely " the maximum weights of blocks to 
be used for the different areas are as follows : — ^Area A, twenty-ton 
blocks ; Area B, ten-ton blocks ; Area C, five-ton blocks ; Area 
D, three-ton blocks ; Area E, two-ton blocks ; Area F, one-ton 
blocks. The superintending officer shall have power to regulate 
the quantity of small stones to be put in, and shall have power to 
decide whether the contractor has put in a sufficient quantity of 
blocks specified for each area." 

4. The general conditions annexed to and forming part of the 
specification and contract referred to in the claim contain the 
following conditions : — "Nos. 20 and 41," (set out in judgment). 

5. The defendant denies the statements contained in paragraphs 
6 and 7 of the claim, and says that even if the Engineer of 
Harbours and Jetties permitted any such deviation from the said 
specification and drawings as alleged, that such deviation was not 
required or ordered in writing by the said Engineer of Harbours 
and Jetties, or by the Treasurer under his hand. 

6. The defendant denies that the use by the plaintiff of granite 
blocks of twenty tons each, to a larger extent than by the said 
specification required, has been to improve the construction of the 
said breakwater, and the defendant says that the plaintiff by so 
using granite blocks of greater size and weight than prescribed by 
the said specification, and omitting to construct Area C in the said 
drawing, has committed a breach of his said contract. 

7. The defendant requires the plaintiff to construct the outside 
or sea-slope of the said breakwater according to the cross-section 
shown in Drawing No. 42 referred to in the claim, and according 
to the measurements shown in the sajd drawings and specifications, 
and the areas described therein, and the terms and conditions of 
tb^ contract and specification (with which is ipcorpors^ted the 
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general conditions), and drawings referred to in the claim, and the 
defendant says that the plaintiff is not so constructing the said 
sea-slope of the said breakwater, and is therefore not fulfilling the 
terms and conditions of his said contract. 

The remainder of the defence had reference to the claims for 
extras only. 

The facts and arguments sufficiently appear from the pleadings 
and judgment. 

Symxm, 0.(7. (Attorney-General), and DowneVy Q,C,j for the 
plaintiff. 

Mann, Q.C, and Chrundy for the defendant. 
27 July, 1881. 

Way, C.J., now delivered judgment as follows : — 

This is an action tried before me, in which Mr. John Robb, the 
contractor for the harbour works at Port Victor, is plaintiff, and 
the Hon. Charles Mann, the late Treasurer, is nominal defendant 
on behalf of Her Majesty. The plaintiff claims, firstly, an 
injunction restraining the defendant from taking the works out of 
the plaintiff's hands ; and secondly, a sum of £1,401 8s. for extra 
work to a screw-pile pier forming part of the harbour. It was 
admitted on the trial that the plaintiff could not support the 
claim for extra work, and I have therefore only to decide if he is 
entitled to the injunction asked for. 

The dispute which has arisen is by the contract for the works 
left to the determination of the Engineer of Harbours and Jetties ; 
but the provisions to that effect hisive, at the plaintiff's request, 
been waived by the Government in order that the decision of this 
Court may be had upon the questions in controversy. 

The harbour works to be executed for the Government by the 
plaintiff included amongst other things, "a stone breakwater 1,000 
feet long," for which the contract price is £83,295 17s. 6d. The 
Ibreakwater was pommenced ii^ May^ 1879, and was being 
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constructed without any complaint on the part of the Government 
until June, 1880, when Mr. Hickson, who as Engineer of Harbours 
and Jetties had designed and overlooked the works, retired from the 
Government service. Mr. Mais, the Engineer-in-Chief, was appointed 
to succeed Mr. Hickson as Engineer of Harbours and Jetties, and in 
July, after an inspection of the works, wrote to the plaintiff, 
complaining that the breakwater was not being carried out to its 
proper width, and directing that the sea-slopes should at once be 
constructed for the entire length of the work in progress in 
accordance with the contract, and that thereafter they should be 
completed simultaneously with the main body of the breakwater. 
A written correspondence followed, in which the plaintiff stated 
that he had been *' constructing the breakwater in entire 
accordance with the plan and specification, and respectfully 
declined to alter the mode of construction." On October 29 the 
defendant gave the plaintiff notice that unless he complied with the 
requisitions of the Engineer of Harbours and Jetties the 
defendant would, in pursuance of powers contained in the general 
conditions, determine the contract, or take the work out of the 
plaintiff's hands. 

The plaintiff seeks ah inj unction restraining the defendant from 
acting upon this notice on two grounds — First, that the 
breakwater is being constructed according to the contract; and 
secondly, that if the contract is not being followed, the Govern- 
ment cannot now insist upon the work being executed differently 
from the way in which it is being carried out. 

* The contract upon which the determination of the case depends 
incorporates with .itself, besides other documents, a specification 
and general conditions referring to drawings. Material to this 
discussion are Drawings No. 1, " General Plan of Harbour 
Works ; " and No. 2, " Sections of Breakwater ; " also the follow- 
ing extracts from the specification : — 

Par. 1. "The contract referred to herein includes the complete 

execution of a stone breakwater 1,000 feet long as 

hereinafter specified and shown upon the accompanying drawings." 
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Par. 6. " The breakwater shall be built of granite blocks." 

Par. 7 (headed " Mode of Construction"). " The section of the 
breakwater is divided into seven areas (see Drawing 2). The 
minimum weights of blocks to be used for the different areas are 
as follows : — Area A, twenty-ton blocks ; area B, ten-ton blocks ; 
area C, five-ton blocks ; area D, three-ton blocks ; area E, two-ton 
blocks ; area F, oaeton blocks. The blocks shall be thrown in as 
close together as possible, and all interstices shall be filled in as 
the work proceeds with small stones. The superintending ofl&cer 
shall have power to regulate the quantity of small stones to be 
put in, and he shall have power to decide as to whether the con- 
tractor has put in a sufficient quantity of the blocks specified for 
each area. The contractor shall give the superintending officer at 
any time any assistance he may require in measuring the blocks 
before they are put in, or in ascertaining the state of any part of 
the work free of expense. The inside slope of the breakwater under 
low-water level shall he formed, as far as pi^acticahUy to an inclina- 
tion of one to one ; the outside slope shall he the natural one assumed 
hy the material, or about one in four. The slopes above low-water 
shall he formed one to one by setting the blocks carefully in plaice hy 
means of cranes, dsc, to the slopes shown upon the drawing ^^ 

!Cfeither drawings nor specification taken apart from one another 
describe the work intelligibly ; but, according to General Condition 
3, they are to be " taken together to explain each other." Looking 
at them in this way it is seen that the breakwater is to consist of 
granite blocks arranged in layers (called " areas" in the specifica- 
tion) of various sizes, from a minimum of one ton up to a 
maximum of twenty tons. On the sectional drawings the break- 
water is depicted thirty feet wide at the top, with a uniform slope 
of one to one fi^m top to base, on the inner side. On the outer 
or exposed seaward side there is a similar slope from top to low- 
water mark. At the foot of this slope is a flat ledge or terrace 
(technically called a " berm") twenty feet broad. From this berm 
a long slope of five-ton blocks, partially covered with twenty ton 
blocks stretches still further seawards. This flat ledge, or berm, 
and long seaward slope outside it, are altogether omitted from the 
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work done by the plaintiff, and are the subject of dispute between 
him and the Grovemment. He asserts, and th,e Government 
denies that on the true construction of the contract neither berm 
nor slope outside are part of the work to be done in building the 
breakwater. 



It is, I think, impossible for ^ny one who examines the 
drawings and specifications to hear this contention of the plaintiff's 
for the first time without surprise, and this surprise will not be 
diminished on further investigation. The berm which the 
plaintiff says is no part of the work strikes the eye in glancing at 
the ground plan (No. 1) as a prominent feature stretching from one 
end of the breakwater to the other. It is also shown with vertical 
lines on each side of it, and with its width in figures above on all 
five of the cross sections. The slope outside the berm, which is of 
small size on the first of the cross sections, grows in magnitude in 
each successive section until in the last its foundation has a 
thickness of 24 feet, and a width of 125 feet, and forms more than 
half of the base of the whole structure. The magnitude of these 
omissions from the contract drawings which the plaintiff contends 
he is entitled to make may be better vmderstood when it is 
mentioned that they amount to 55,954 cubic yards, and .£24,895 
in money value at the rate the plaintiff is being paid for the entire 
breakwater. In other words these omissions represent in quantity 
and in value something between a third and a fourth of the whole 
structure as shown on the drawings, and are equivalent to cutting 
off between 250 and 300 feet of the breakwater at its average 
width. The contract also contains a ^^ schedule of rates upon 
which this tender is calculated." Apply these rates to the cubical 
contents ascertained from the plans without making these omissions, 
and the result is a much smaller sum than the contract price for the 
work. If turning from these calculations the objects intended to 
be secured by the design of the breakwater are sought after it will 
be seen that, by the drawings, the berm and outer slope are 
interposed between the open sea and the rest of the structure, 
apparently as a buttress against the force of the Southern Ocean. 
And, as if the greatest strength were needed in this exposed part of 
the work, the foundation of the slope is of five-ton blocks, whilst 
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inside it the rest of the structure is placed upon a foundation 
of one-ton blocks. In the work as executed, these features — the 
berm, and long slope beyond with its heavy foundations, 
protecting the breakwater against the outside waves — find no 
place. It may no doubt be remarked that Mr. Hickson, who 
designed the breakwater, says that, though shown upon the 
drawings, the berm and slope outside are properly omitted in 
carrying out the work. On the other hand he admits that, 
agreeing with the advice of Sir John Coode, the eminent marine 
engineer, to whom the original drawings were submitted, that the 
breakwater as at first designed required greater thickness to 
strengthen it, he added this increased thickness at the berm, 
which he widened from ten feet as it stood at first to twenty feet 
upon the contract drawings. This was entirely useless if the 
berm is to be left out of the work. 

The elaborate arguments presented in support of the plaintiff's 
construction of the contract may be summarized as follows : — 
" In the penultimate sentence of clause 7 of the specifications ' the 
outside slope,' which is to *be the natural one assumed by the 
material, or about one in four,' includes the whole face of the work 
next the sea, except the slope above low-water; beginning 
therefore at the inside edge of the berm, shown upon the drawing, 
it takes in both berm and slope beyond. On any other construc- 
tion the specification fails to describe the whole of the seaward face 
of the work. * The natural (slope) assumed by the material' is the 
ruling description of this ' outside slope' — the words or * about 1 
in 4' being added as an estimate of the inclination the slope would 
probably assume. The meaning of * natural (slope) assumed by 
the material' is the slope obtained by throwing or tipping the 
blocks of stone outwards from the edge of the top of the break- 
water after the fashion of constructing a railway embankment. 
The slope the materials will assume depends upon their weight and 
consequent resistance to the force of the waves. Light materials wiU 
assume a long slope, and heavy materials a steep one. Therefore, 
as the specification only prescribes the minimum sizes of the blocks 
and leaves the contractor at liberty to use blocks as much heavier as 
he pleases, he really has the power of determining the inclination 
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of " the outside slope." As a fact the materials tipped or thrown 
on the outer face of the breakwater assume a steeper slope than 
shown upon the drawings, so much steeper that . it cuts off the 
berm and Area C — the outside slope beyond. The work as 
described no doubt conflicts with the drawings, but is in accordance 
with the specification which overrides them. Besides, the drawings 
contradict each other. The admeasurements in the cross-sections 
show a greater width at the base of the breakwater than the base 
scales on the ground plans. Granted that the drawings depict a 
berm, such a thing is not mentioned in the specifications, which is 
another reason for rejecting it. This, too, is a pierre-perdv^e break- 
water. The shape such a breakwater will finally assume is always 
uncertain. The intention therefore of the drawings at least on 
the outside face of the work below low-water was to show the 
inclination the materials would probably assume, and not to bind 
either as to quantity or shape. It turns out that the unexpected 
steepness of the natural slope occasions a great saving of materials. 
.This the contractor is entitled to the benefit of, as the loss would 
have been his if the slope had been flatter and required more 
materials than shown upon the drawing." 

With respect to these arguments it may be observed that the 
designation of the breakwater as one of the pierre-perdue class 
occurs in no part of the contract. Three slopes and the level or 
plane at the top are admittedly fixed by the drawings or specifica- 
tion. The provision of a berm only adds a fifth line to the fixed 
contour of the. break water, and if ^icrrej3er</MC is an inapt name 
for such a structure another may be found for it. There is nothing 
upon the drawings or in the specification to show that the lines 
upon the former, representing the outer face of the work, are only 
speculative and not determinate ones. On the contrary, as already 
pointed out, the berm and slope beyond it are shown on the 
drawings as distinct features, marked off from each other and the 
rest of the structure in a way inconsistent with an imaginary 
representation of the inclination the materials may possibly assume. 
It is difficult also to understand the use of the drawings if they 
indicate neither the shape of the breakwater nor the quantity of 
materials to be used. The variance in width of the base as scaled 
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upon drawing No. 1, and as shown in figures on the cross-sections, 
is merely a difference between a general ground plan and working 
drawings, and is anticipated and answered in Clause 2 of the 
specification. " The figures upon the drawings are to be taken in 
every case, except where there is an obvious clerical error, and the 
scale is only to be used where there are no dimensions given." (See 
also general condition No. 3.) The specification only explains the 
drawings, and does not affect to describe every line in the profile 
of the work. If it fails to mention the berm twenty feet in width, 
so, also, it says nothing about the level, thirty feet wide, forming 
the top of the breakwater. The argument for omitting the berm 
because it is not named in the specification, is equally strong for 
leaving out the level at the top and carrying up the breakwater to 
a ridge or angle like a gable roof. Further, there is nothing either 
in the specification or the conditions requiring the "natural slope" to 
be obtained by tipping or rolling the materials from the top down the 
side of the work. As a fact, a part of the outer slope has not been at- 
tained in that manner, but has been formed by barge-tipping, extend- 
ing forty feet further seaward than the top of the breakwater. It i? 
also obvious that if the berm were constructed at low-water it woulei 
intercept the stone tipped or rolled over the slope above it from 
the top of the breakwater, and that the blocks accumulating there 
would fill up and obliterate the berm and part at least of the slope 
above. The theory, therefore, of a natural slope being necessarily 
obtained below low-water by throwing or tipping the materials 
from the top of the breakwater is destroyed if the berm is an 
essential part of the design. 

It follows that the first branch of the plaintiff's case depends on 
the interpretation which he places upon the words " outside slope" 
in the last sentence! but one of Clause 7 of the specifications, and 
his thereby getting rid of the berm aS an essential feature of the 
breakwater. If his interpretation is right, the contract drawings 
and the specifications undoubtedly conflict. If it is wrong, there 
is no repugnance between them, and no pretence that the berm 
and slope seaward of it are not required by the contract. As 
before stated, the plaintiff interprets the '^ outside slope" which is 
to " be the natural one assumed by the material, or about one iu 
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four," to mean the whole face of the work next the sea, except the 
slope to ** be formed one to one" above low-water. " Strike out 
the last sentence of the paragraph," says his learned counsel (Mr, 
Doumer)^ "and the necessary meaning of 'outside slope* is the 
whole seaward face of the work. Insert the sentence again, and it 
operates as a proviso limiting the description of outside slope to 
the whole seaward face of the work below low-water mark, and 
there is no room for a berm or anything else at low-water." The 
answer to this argument is that both sentences are there, and a 
reasonable construction must be placed upon each of them as it 
stands. The second describes " the slopes above low-water ;" the 
first, the slopes below. There is nothing Id either to exclude the 
berm, which is neither above nor below, but at low-water level. 
The words " outside slope" in the first of these two sentences are 
elliptical. " Outside slope" of what % We find an answer in the 
first part of the sentence which speaks of " the inside slope of 
breakwater under low-water level." The ellipsis after " outside 
slope" must then be supplied either with the words " of break- 
water," or with the words " of breakwater under low-water level." 
If in the second manner, cadit quaestio. If in the first — ^the cross 
sections show two slopes on the outer face of the work, and the 
slope under low-water level is " the outside slope.** 

If any difficulty remain as to the meaning of these words it is 
solved by the first sentence of the same paragraph of the specifi- 
cation — " The section of the breakwater is divided into seven 
areas." And so it is, if the meaning I place upon the words 
" outer slope" is correct. If the plaintiJ0F is right, one of the 
areas is omitted, and there remain only six. 

A further confirmation of this interpretation to be found on the 
drawings is still to be noticed. Above each of the cross sections 
there is a horizontal line, from which vertical lines descend to the 
ends of each level and slope. On cross section 4, above the out- 
side slope below low-water mark, midway between the vertical 
lines at its extremities, are written the words "natural slope 
assumed by the material," thus identifying this slope on the 
drawing with the s£(.me slope ou the specification o^Qording to thQ 
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meaning, which in opposition to the plaintiff's view, I have been 
compelled to adopt. Taking the drawings and specifications 
" together to explain each other," I find no conflict between them 
nor any pretext on a fair construction of the contract for leaving 
out the berm and outside slope in the execution of the work. 



In this view of the case it is probably unnecessary now to 
decide one point which was warmly debated at the trial, namely, 
the meaning of the description of the outside slope as being ^' the 
natural one assumed by the material, or aboiit one in four." Some 
of the witnesses for the defence reject the words " the natural 
slope assumed by the material ;" the plaintiff rejects the words 
" about one in four." It appears to me that neither expression 
can be disregarded. I agree with Mr, Dovmer that the latter 
words are appreciative of the former. As previously stated, I 
disagree with the argument that " the natural slope" is necessarily 
to be obtained by tipping the material from the outer edge of the 
top of the breakwater. The contractor seems to me at liberty to 
" throw" in his material in the manner, and with the appliances — 
barges, cranes, staging, or anything else — ^he finds most convenient. 
This outer end of the base of this " outside slope," and the point 
to which the slope is to be carried — the outer edge of the berm — 
are both shown upon the drawings. The material has to be thrown 
in to form a slope between these points. The inclination of a line 
drawn between them may not be exactly,' but is approximately 
^^ahoiU one in four." Mr. Chamier was, I think, wrong in not allow- 
ing, in his estimate of the slope, for the thickness of the material 
at its outer extremity. If the action of the waves displaces the 
material so as to form a different profile to that represented upon 
the cross sections, it will, as the ^' natural slope assumed by the 
material," answer the language of the specification. 

A good deal was scdd at the trial with respect to the difficulty 
and expense of constructing the work in accordance with the draw- 
ings and specification. The evidence showed that it could not be 
executed in certain specific ways, or with particular appliances ; 
i3ut none of the witnesses stated, nor indeed is it alleged in thq 
pleadings, that it is impracticably, 
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For his own oonvenience in carrying out his contract the 
plaintijQf is making the breakwater 4 feet wider and 18 inches 
higher than required by the drawings. The slopes above low- 
water mark have also for' the same reason been made a little less 
abrupt than specified. The extra quantity of the stone used in 
this way will amount on the whole breakwater to 21,304 cubic 
yards, and in value at the rate paid for the completed work to 
£9,91 1. If the plaintiff were allowed this amount it would reduce 
the sum he saves by omitting the berm and slope beyond to 
£14,984. The Government is not liable for these additions, as 
they were not ordered by the engineer. It is also said that as 
the extra width is added inside the breakwater, it is not where it 
would be of use in strengthening the work. 

There was also much debate with respect tp the relative merits 
of a breakwater, constructed as the plaintiff is building it, or in 
the manner required by the contract. The evidence in aid of this 
discussion might have been of value if the structure were still to 
be designed, but had little relevancy to the investigation of what 
the plaintiff had contracted to build. It is undoubtedly a remark- 
able circumstance — as to the occurrence of which I express no 
opinion — if a breakwater, the form of which has been varied from 
the original design on no scientific principle, but simply to save 
labour and material, should turn out better adapted for its 
purpose than the structure which it has superseded, though that 
structure would be of greater magnitude, was designed by a 
skilled specialist in marine engineering, and was approved of by 
one of the greatest living authorities on that subject. 

With respect to the plaintiff's second ground for claiming an 
injunction — that he has been excused &om constructing the break- 
water according to the contract — it is by no means clear that this 
can be set up in the present action. One of the terms of the 
agreement waiving the conditions for referring all disputes to the 
decision of the Engineer of Harbours and Jetties was as follows : — 
" In the event of the Supreme Court deciding that the interpreta- 
tion put upon clauses 7 and 21 of the specifications by the 



1881. S. A. LAW REPORTS. 69 

SUPAXMB GOUBT. ROBB V. AfAKK. CiVIL SITTINGS. 

nominal defendant is correct, Mr. Robb is to carry out his contract 
in accordance with the requirements of the Engineer of Harbours 
and Jetties." 



Passing over this preliminary difficulty, and assuming that the 
plaintijQf is entitled to come to the Court for relief, independently 
and in disregard of the agreement just referred to, I proceed to 
examine this branch of the plaintiff's case upon the merits. It is 
set up in paragraphs 6 and 7 of the claim. 

Paragraph 7 alleges that the plaintiff, " with the approval and 
at the desire of the engineer," used granite blocks of the weight 
of 20 tons each to a larger extent than required by the specifica- 
tion, with the effect of thereby causing the breakwater to assume 
a steeper slope. This allegation may be dismissed from further 
notice, as the material part of it — " the desire of the engineer" — 
was not borne out by the evidence. On this point the plaintiff said 
** he (Mr. Hickson) asked me to do nothing in relation to the size of 
blocks." "On one occasion," says Mr. Stranger, the plaintiff's 
superintendent of works, "at the commencement of the break- 
water we were rather short of twenty-ton blocks, and he (Mr. 
Hickson) ordered me to put in more of the twenty- ton blocks" 
(presurSably because too few were being used to comply with the 
specification). " I gave him" (the plaintiff), says Mr. Hickson, 
" in the form of advice, not of directions. I told him it would be 
better for the breakwater, and also for himself, to put in the 
greatest number of large blocks he could get." 

In paragraph 6 of the claim the plaintiff^s case is put in two 
ways — 1st, that " during the progress of the work the engineer 
holding the office of Engineer of Harbours and Jetties represented 
to the plaintiff that he required the breakwater to be constructed 
in the manner in which the plaintiff had proceeded with the 
construction of the same;" and secondly, that "the said engineer 
from time to' time expressed his approval of the work as it 
progressed." 

On these points the evidence is that the plaintiff, before 
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beginning the work, asked Mr. Hickson how he proposed to 
construct the breakwater if, as had once been intended, he had 
carried out the work himself; that Mr. Hickson stated that he 
would have constructed it substantially in the mode which the 
plaintiff has adopted; that as the work proceeded Mr. Hickson 
gave no directions to vary it, made no complaints, expressed 
himself satisfied with the way it was being carried out, and from 
time to time certified for progress payments. Whilst Mr. Hickson 
was still engineer the plaintiff constructed 345 feet of the breakwater 
up to its full height, and he protests that it is unjust that he 
should now be called upon, at vastly enhanced cost, to add the 
berm and outer slope which were omitted from the work through 
following Mr. Hickson's advice and with bis verbal approval. 

This argument is apparently based upon the principle that two 
parties to a contract can consent, or so act as to be held to have 
consented, to a substituted performance of it. It assumes that Mr. 
Hickson and the plaintiff could arrange between themselves for 
any alterations in the shape and size of the breakwater. If the 
berm and outside slope can be left out, because the engineer 
advised and made no objection to it, why not any other part of the 
structure 1 If the size can be reduced by more than a quarter, 
why not by half or three-quarters 1 If nearly £25,000 worth of 
work may thus be saved to the contractor, why not £40,000 
worth 1 

In this part of the plaintiflf's contention the fact is overlooked 
that the breakwater was not Mr. Hickson*s but Her Majesty's, and 
that Mr. Hickson was not even a party to the contract. The 
contracting parties were the plaintiff on the one side and the 
Treasurer of the colony on the other, and the contract could only 
be varied with the consent of both of them, or in pursuance of 
some provision within itself authorising its alteration. The 
engineer was simply an agent, and had no more power to alter the 
design of the work than any stranger, except with the authority of 
his principal, or under some discretion which the contract confided 
to him (Coopei' v. Langdon^ 9 M. & W., 60). He was agent only 
for the purpose of seeing that the contract was carried out, not of 
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advising its breach, and when acting beyond his authority was no 
agent at all. The advice, therefore, which he gave to the plaintiff 
was, as Mr, Grundy put it, the advice of Mr. Hickson, and not of 
the Engineer of Harbours anl Jetties. 

The object of a contract of this kind is the execution of the 
works to which it relates, and it contains an independent promise 
by the contractor to execute those works in the manner specified. 
The powers of oversight and control by the agents of the employer 
are collateral provisions, intended to secure the proper completion 
of the work by checks during its progress. The failure of the 
agents of the employer in their duties of oversight does not excuse 
the contractor from the performance of his part of the contract in 
the absence of the employer's own acquiescence. 

There is no pretence that the divergence from the contract in 
coDstructirg the breakwater was brought to the knowledge of the 
Government before Mr. Mais's inspectior of the works, or that the 
Government gave any consent to the alterations being made. The 
work was being done sixty miles from Adelaide, and the part 
omitted was most of it to be under water. Nor is it shown that 
Mr. Hickson had any greater powers vested in him than were con- 
ferred by the contract. 

The provisions of the contract as to alterations in the course of 
the work are contained in the following extracts from the general 
conditions : — 

" 19. The Treasurer reserves the right from time to time of 
requiring by writing under his hand the omission of any portion 
or portions of the work described in the specifications or the draw- 
ings . . . and in any such case the Engineer of Harbours 
and Jetties shall, by writing under his hand, determine whether 
any, and if so what, deductions from the contract price shall be 
made in respect thereof. .... 

"20. ... No alterations or deviations whatever will be 
admitted or recognised under any circumstances, or be allowed or 
paid for by the Treasurer, unless the same shall have been ordered 
or directed by the Engineer of Harbours and Jetties in writing. . . 
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" 41. None of the clauses or provisions of this specification or 
of these conditions, or of any other part of this contract, shall be 
varied, waived, discharged, or released, or held or deemed so to be 
either in law or in equity, unless in the manner prescribed hereby 
or by the express consent of the Treasurer under his hand." 



It may be noted in passing that under these conditions if the 
Treasurer had ordered the berm and outer slope to be omitted 
their value could have been deducted from the contract price 
under general condition No. 19. The plaintifi" having left them 
out on his own authority claims to be in a better position than if 
the Treasurer had been consulted, and to be paid in full as if he 
had done the whole of the work ! Whatever the discretions of 
the engineer with respect to minor alterations may be, I am clearly 
of opinion that such a substantial variation from the design as the 
omission of the berm and outer slope was altogether beyond the 
power of the engineer to authorize without the consent of the 
Treasurer under general conditions 19 and 41. (See JRex v. Feto, 
1 Y. & J., 37.) And even if the engineer had the power to direct 
such an alteration any directions not in writing under general con- 
dition 20 would be nugatory. 

The progress payments set up on the trial were clearly no 
waiver of the omissiona They were merely on account of what 
might ultimately become due on completion of the contract. 
(Lamprell v. Billericay Union, 3 Ex., 283.) Under general con- 
dition 29 they were made " on the certificate in writing of the 
Engineer of Harbours and Jetties," and by No. 30, " notwith- 
standing the giving of any certificate that any portions or the 
whole of the works have been satisfactorily performed, the 
Engineer of Harbours and Jetties may require the contractor to 
remove or amend at any future time, previously to the final pay- 
ment on account of the construction and maintenance of the 
works, any work that may be found not to have been performed in 
accordance with the contract." 

As to the hardship of which the plaintiff complains in being 
now called upon to make his work good at much greater cost than 
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if he had done it properly at first, it will be seen that within the 
four comers of his contract he had ample information that his 
mode of construction was wrong, and that Mr. Hickson's advice or 
expressions of approval would not be binding upon the Govern- 
ment. I see, therefore, no ground for the interference of this 
Court on the plaintiff's behalf in respect even of the portion of 
the breakwater constructed whilst Mr. Hickson was Engineer of 
Harbours and Jetties. The case as to the part constructed since 
Mr. Mais's appointment fails also, for the additional reason that it 
has been executed in disobedience to the expresss orders of the 
present Engineer of Harbours and Jetties and in disregard of the 
notice of the Treasurer that the work if thus proceeded with 
would be taken out of the plaintiff's hands. 

A further consideration of this case has not altered the opinion 
I expressed at the trial that it is desirable that some settlement of 
the dispute between the plaintiff and the Government should be 
mutually agreed upon. I have plainly intimated that I think the 
plaintiff in the wrong. It was also in my opinion impossible for 
Mr. Mais and for the responsible Minister at the head of his 
department, with any regard to their duty to the public, the one 
to pass, and the other to accept, the work being executed as 
equivalent to what was required by the contract. On the other 
hand, everyone who inspects the breakwater, as I have had the 
opportunity of doing, must be impressed with the enormous 
difficulty of adding to the completed portion of it the features of 
the design omitted in its erection. The additions to other parts, 
though not equivalent in value or in bulk to what has been omitted, 
add weight and mass — ^both important factors of stability — to the 
structure. I venture therefore to express the hope that some 
basis of compromise may be found which, whilst disregarding 
neither what has been added nor what has been left out, may 
ensure the durableness of the completed portion of the breakwater 
in some less costly manner than by altering its profile to corres- 
pond with the drawings and specification. In the meantime the 
judgment must be for the defendant. 

Judgment for defendant with costs. 
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Wat, C.J., BoucAUT, J., Andrews, J.] [Cobimon Law. 

30 June and 17 Decembbb, 1881. 
In re p. D. Nash, an Insolvent. 

INSOLVENT ACT, 1860, Sec. 92— Bill of Sale— Post-nuptial seUle- 
ment. 

A post-nuptial settlement is a "Bill of Sale** within the meaning of the 
second part of Sec, 92 of the Insolvent Act, 1860. 

This was a case stated by Way, C. J., as Commissioner of Insolvency, 
and was as follows : — By post-nuptial deed of settlement to which 
the Court is to refer, dated May 20, 1878, registered under Act 8 
of 1841, and made between Patrick Drummond Nash, the insol- 
vent, of* the first part, Maria Jane Nash, his wife, of the second 
part, and Alfred Whittier Marshall, as trustee, of the third part, 
in consideration inter alia of a piano belonging to the said Maria 
Jane Nash being assigned to the said trustee, as expressed in the 
said settlement, the said Patrick Drummond Nash did assign to 
the said Alfred Whittier Marshall the household furniture, &c., 
mentioned in the said deed upon trust for her the said Maria Jane 
Nash for her life, and after her death upon further trusts as therein 
mentioned. The said furniture, piano, &c., were always in the 
joint possession of the said Patrick Drummond Nash and the said 
Maria Jane Nash, the trustee never having taken possession of or 
interfered in any way with the same. The assignees of the 
estate of the said Patrick Drummond Nash took possession of the 
said piano, furniture, &c., in the insolvent's house, and held the 
same until upon application of the said Maria Nash, I, Samuel 
James Way, Chief Justice and Commissioner of Insolvency, made 
an order that the same were to be delivered up to her, and this 
special case was granted to the assignees. The opinion of the 
Supreme Court is desired upon the following point : — ** Is the deed 
of settlement null and void under Section 92 of the Insolvent Act 
of 1860 1 " 

Symon, Q.Cy for the Assignees. — This post-nuptial settlement 
is nothing more than a bill of sale, the definition of a bill of sale 
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being given in Wharton's " Law Lexicon" as a deed assigning 
personal chattels. 

Fcmler v. Foster, 6 Jur. N.S. 99 ; 28 L.J., Q.B. 210. 

The definition clause in the English Bills of Sale Act, and the 
Registration Act of 1841 support the same view. This settlement, 
therefore, being a bill of sale comes under the latter part of 
Section 92 of the Insolvent Act. The words " every bill of sale" 
in that portion of the clause must be taken as complete in them- 
selves, and do not refer to the kind of bill of sale, viz., for securing 
a sum of money, mentioned in the first portion of the clause. 

Neahitj for Mrs. Nash. — The words " every bill of sale " in the 
earlier part of Section 92 must be taken to refer to the kind of bill 
of sale mentioned in the earlier portion of the clause. The latter 
part cannot be read by itself or it would simply be nonsense. 
Some words would have to be supplied to make sense of it. The 
words ostensible possession must be taken to be not a possession 
strictly according to the title, as in the present case. 

Simmons v. Edwards j 16 M. & W., 838, 
Joy v. Campbell, 1 Sch & Lef., 366. 

Symmi, Q.C, in reply. 

Cur, ad, wit, 

17 December, 1881. 

Judgment herein was now delivered as follows : — 

Way, C.J. — This was a special case reserved by me as Com- 
missioner of Insolvency. The insolvent had made a post-nuptial 
settlement in favour of his wife, and the goods comprised in that 
settlement were seized by the Assignees in insolvency. I directed, 
on Mr. Neshit^s application, that the goods should be restored and 
handed over, subject to the case stated for the opinion of this 
Court. 
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The case depends upon the construction to be placed upon the 
second branch of Section 92 of the Insolvent Act, 1860. The first 
branch of the section provides, inter alia, that every bill of sale for 
securing sums of money given by an insolvent within three months 
of the filing of a petition for adjudication of insolvency, by or 
against such insolvent, the insolvent at the time of giving the 
same being unable to meet his engagements with his creditors, 
shall be void ; and the second branch of the same section provides 
that every bill of sale, whenever given, so far as regards any goods 
of which the insolvent shall, at the date of committing the act of 
inBolTency, be in ostensible possession shaU be nuU and void, 
whether given in contemplation of insolvency or not. The first 
question is — Is this a bill of sale 1 It is an assignment of personal 
chattels and the case of Fowler v. Foster, 5 Jur. N.S. 99 ; 28 L.J, 
Q.B. 210, cited by Mr, Syrnon, establishes that this is a proper 
designation of such an instrument. The Legislature since, in the 
Act passed last session, has also included such an instrument as 
this under the definition of a bill of sale, although excluding a 
marriage settlement from the operation of such a definition. Then 
the real question in the case is — Is this within the meaning of 
" every bill of sale" in the second branch of the section. It was 
suggested by Mr, Neshit that the expression is elliptical. Gram- 
matically it is not, but undoubtedly it is elliptical if we look at 
the substance of what the Legislature intended. It must be 
qualified in some manner, but Mr. Neshit says that the proper 
construction is that the ellipsis in this branch of the clause is to 
be filled up by repeating the qualification of the bill of sale of the 
first part of the section and reading the second branch in this 
way : — " Every bill of sale for securing a sum of money given by 
any insolvent, whenever given." But, as I have pointed out, it is 
not necessary, grammatically, to fill up any ellipsis at all, and, for 
the purpose of ascertaining the meaning of the Legislature, it is 
not necessary to go outside the second branch of the clause, 
because, lower down in the section, a reference is made to this 
particular class of bill of sale by the words '^ Aether the same 
shall have been given by such insolvent in contemplation of in- 
solvency or not." Therefore the second branch of the clause 
interprets itself as meaning a bill of sale given by an insolvent 
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Grammatically it is not necessary to insert any words^ and, in 
order to place a sensible construction upon this branch of the 
section, it is not necessory to insert any other words than are 
found within its four comers. The first thing that struck me 
with reference to the interpretation which Mr. JVesbit suggested 
was, that, if the Legislature had intended the words " bill of sale" 
to have the meaning he attaches to them, it would have been easy 
to use the words '' every such bill of sale." In addition to this the 
Legislature has used the word ^* every," and the effect of inserting 
the words which Mr. Neshi^ contends should be inserted would be, 
that the bill of sale — ^the post-nuptial voluntary settlement — 
would be in a better position than a bill of sale given for valuable 
consideration advanced at the time of such bill of sale being made* 
Although the ingenuity and ability of Mr, Nesbi^a arguments led 
me, as Commissioner of Insolvency, to a conclusion opposed 
to that generally accepted by the profession ever since the 
passing of the Insolvent Act of 1858, in which this section 
first occurred, for it is not a copy of any Imperial Act, 
the further assistance which the Court has received from 
Mr. Symon^ as well as from Mr. Nesbit^ upon the case in this 
Court, has satisfied me that the generally accepted construction of 
the clause is right, and the construction I was led to place upon it 
in the Court below was wrong. Therefore the case will have to be 
answered in favour of the assignees. No doubt it is a bard case 
upon the insolvent, because, if his adjudication had been postponed 
until after the passing of the Act of last session, these goods 
would not have passed to the assignees and would have been 
protected by the operation of Section 26. The decision of the 
Court, however, must depend upon the law as it existed when the 
dispute arose between the parties and not as the law is now. The 
question in this case, **is the deed null and void)" will have 
to be answered in the affirmative. 

BouCAUT, J. — ^The question is as to the meaning of the words 
<< every bill of sale" in the second part of Section 92 of the Insol- 
vent Act, 1860. The difficulty of putting a construction on this 
section is sufficiently manifest, when, as pointed out by the Chief 
Justice, the view which he took in the Court below, was different 
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from that he has since taken upon fuller and more complete argu- 
ment. I confess that I have had great difficulty in coming to a 
conclusion upon the meaning of these words. During the argu- 
ment I recognized, as it was impossible not to do, the power and 
weight of the arguments of Mr, Syrnon, but, after the most careful 
consideration I could give to it, I was disposed to adopt the view 
put by Mr. Nesbit, that " every bill of sale" in the second part 
meant every bill of sale of the same nature as was meant in the 
previous part of the section, and that the contrast between the two 
sorts of bills of sale was simply a contrast in time. Every bill of 
sale to secure a sum of money given within three months of the 
filing of the petition for adjudication of insolvency, -and every bill 
of sale, within or beyond three months, is void if the insolvent has 
possession of the goods at the time of his committing an act of in- 
solvency, and the contrast ends there. And I had very great doubt 
whether the weight of my learned colleague's opinion would have 
induced me to join him in holding with the construction that a 
marriage settlement and a transfer of goods in the ordinary course 
of business were intended to be void by this part of the section. I 
had to consider this particular section while at the bar, and 
saw that the difficulties connected with it were great. I 
am bound to give consideration to the advised opinion of my col- 
leagues, but the matter which puts the point beyond a doubt 
to my mind, and renders it improper to give effect to 
the view I should otherwise take of this section, arises from 
Section 26 of the recent Act of 1881. By that section the Legis- 
lature has thought fit to indicate that the bill of sale in the princi- 
pal Act, as well as in the Registration Act, was not meant to in- 
clude marriage settlements, and the transfer of goods in the 
ordinary course of business. Therefore, according to the usual 
canons of construction, I am bound to conclude that the Legis. 
lature was not inops consilii, but has remedied what it found to be 
a defect in Section 92. I am not without some little doubt, but, 
after the clear expression of the Legislature in the above section of 
the Act of 1881, 1 am bound to come to the conclusion at which 
my learned colleagues have arrived. 

Andrews, J. — It will be unnecessary for me to add anything to 
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what my learned colleagues have said. When Mr, Neshit conceded 
that this deed wan, in fact, a bill of sale, I came to the conclusion 
my colleagues have stated. I have had an opportunity of recon- 
sidering the matter, and I do not see any necessity for altering the 
view I held at that time. 

SymoTiy Q,C., asked for costs. 

Way, C.J. — The assignees will have their costs out of the 
estate, but no order will be made against the insolvent, as it was a 
case requiring a judicial decision to establish the assignees' right 
and the trustees of the settlement were fairly entitled to obtain 
the opinion of the Court. 

Case answered in the afirmative. 
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Way, C. J., BouCAUT, J., Andrews, J.] [Common Law. 

1 July, 1881. 

In the Matter op the Application op Thomas Boddington for 
A Publican's Licence, and op the Licensed Yictuallebs' 
Act, 1880. 



LICENSED VICTUALLERS ACT, 1880.— Corfaorari— Jrr«^ic?ari<y 

— Notice of Ohjection^. 

A person who has given no notice of objection to the renewal of a 
publican* s licence cannot by oeiiiorari or otherwise avail himself 
of an irregularity in the consideration of the Licensing Bench^ 
acting under the provisions of the Licensed Victuallers* Act, 1880, 
qf the objections of a person who has given such notice. 



Rule obtained on behalf of Mrs. E. D. Freeman, of Sussex, 
England, calling upon the Adelaide Licensing Bench, and Thomas 
Boddington to show cause why a writ of certiorari should not be 
issued directing the Bench, and its Clerk to bring up all proceed- 
ings, &c., in connection with the application of the said Thomas 
Boddington for the renewal of his licence in respect of the 
Shamrock Hotel ; and why such proceedings should not be quashed 
on the ground that such Bench had no jurisdiction to grant the 
licence. 

The licence so granted was a renewal of the licence in respect of 
which proceedings had been taken as reported in 14 S.A.L.R., 68. 

On February 21, one Samuel Strapps gave notice to the Clerk 
of the Adelaide Licensing Bench, and to the applicant of his 
objection to the granting of such renewal, on the ground that the 
management of the house of the applicant was unsatisfactory, in 
that he had permitted the same to be frequented by bad and 
improper characters. On the hearing of the application on March 
10, Mr, Stuart, as counsel for Strapps, called evidence in support 
of the objection, and no evidence was called by the applicant to 
show that the house was necessary, but one of the objector's 
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witnesses stated that he would not object to the house, if it were 
properly conducted. The Bench, at the close of the objector's 
evidence, adjourned the hearing of the application, until the 
following day, in order to obtain a special report from the police as 
to the hotlse. At the adjournment the Bench stated that a special 
report had been received from the police. Mr, Stuart asked that 
the report should be read, or that he should have an opportunity 
of inspecting the same, but this the Bench refused, alleging that 
the same was for the information of the Bench. Mr, Stuart also 
objected that no report had been furnished by the Commissioner of 
Police as required by Bule 1, of Schedule Y., of the Licensed 
Victuallers' Act, 1880. The Bench, however, without hearing 
farther evidence, or giving Mr. Stuart an opportunity of inspecting 
the report granted the licence. No notice of objection had been 
given by Mrs. Freeman. On motion for the rule the following 
authorities were cited — 

In re Boddington, 14 S.A.L.B., 68. 

Reg, V. Justices of Surrey^ L.R., 5, Q.B., 466. 

Reg. V. Overaeei's of Salford^ 16 Jur., 907. 

AU. Gen. v. Lord Hotham, T. <& K, 209., 3 Buss., 415. 

Rex. v. Downea, 3 T.B., 560. 

Stuart now moved that the rule be made absolute. 

DotmeTf Q.C,9 (Attorney General) showed cause. 

Mrs. Freeman as a stranger cannot make the application. By 
giving proper notice she could have objected to the renewal of the 
licence ; but she did not take that means of being heard. Any 
irregularity in the procedure of the Bench as regarded the objector 
other than Mrs. Freeman is not open to Mrs. Freeman. Because 
the report of the police in the case was not shown to Mr. Strapps, 
an uninterested person, Mrs. Freeman, an interested person, but 
who did not give the proper notice of objection, wished the report 
to be shown to her. If no objection had been lodged against the 
renewal of the licence it would have had to be renewed as a matter 
of course. Mrs. Freeman; who could have objected, did not do so, 
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and therefore as a matter of course Boddington was entitled to his 
licence. If the contention set up by the other side — ^that because 
the previous licence was granted improperly by the Bench 
Boddington had to apply as if for a new house — were upheld, my 
learned friend could come here twenty years after a licence had 
been granted and say because there was some informality in the 
renewal some eighteen years ago the licence was null and void. It 
is not contended that Boddington was not entitled to his licence 
in 1880 if no one interposed. Someone did interpose, and he was 
ruled out of Court; but Mrs. Freeman now wished to take 
advantage of that other person's interposition. 



Stuart in support of the rule. The Bench had no jurisdiction 
to grant the licence, because the Magistrates did not adjourn on 
the notice being given on the former application which rendered 
the former licence void, and there was an irregularity in the pro- 
ceedings of the Bench in their not having a report from the 
Commissioner on the second application. [Way, C.J. — Would 
you contend that if both parties were before the Court when 
the objection was made, and they both agreed not to have an 
adjournment, that if the Magistrates then went ofi to adjudicate 
their proceedings would be vitiated 1 ] I do not concede that they 
would not be. [Way, C.J. — In going on without the adjournment 
in such a case there would not be such an absence of jurisdiction as 
to make their proceeding void, because such proceeding would 
have been consented to by both sides, and it follows that the only 
person who could complain for want of an adjournment would be 
the applicant Boddington.] Firstly, the proceedings were not in 
accordance with the Act ; they ought to have been in public, but 
they were withheld from the objector. [Bouoaut, J. — You did not 
appear.] I appeared on behalf of Strapps, and pointed out that 
there was no Conmiissioner'B report, which was absolutely necessary. 
The regulations require that such report should be open to the 
public. There was no such report at all. [Way, C.J. — The 
answer to that would be that there was neglect on the part of the 
Commissioner, and to hold that this neglect was to vitiate a licence 
would in the case of a perverse Commissioner, who might be a 
teetotaller^ possibly prevent the ^i^hole of the Ucencps in the colony 
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being granted. The regulation on this subject applies to the 
official only.] It was pointed out at the time that there was no 
report. [Wat, C.J. — Unless notice of objection had been given 
they could not take cognizance of this, and Mrs. Freeman cannot 
take advantage of it, as she has not given the requisite notice.] 
Then the Court has not taken any evidence as to this house being 
necessary. [Bouoaut, J. — If we were to uphold this ground every 
licence in the country would be in danger.] 

Way, C.J. — ^The rule must be discharged 

Bouo^UT, J. — I would have followed the judgment in previous 
cases ; but Mr. Stuart is asking to be allowed to take an advantage 
of an objection raised by another person, and that cannot be done. 



AypRBwg, J. — C^mcurred. 



EiUe discharged tvith costs. 
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27 AND 29 July, and 17 August, 1881. 

Chamier y. Hill & Co. 

NEGLIQ^EHrCE—Coach—Overloading—DamageM, 

Plaintiff toot a passenger hy defendants* coach which overturned and 
caused injuries to the plaintiff. 

The coach was constructed to carry eight passengers inside and eight 
outside. At the time of the overturning there were eight 
passengers inside and ten outside. 

According to the driver's evidence one of the passengers had moved 
from the inside to the outside of the coach without his knowledge 
or consent. 

Immediately after the accident^ the driver drew up a memorandum^ 
which he induced the passengers to sign, whereby the overturning 
was attributed to overloading. 

The evidence showed that the coach could not travel safely with ten 
pcusengers outside and eight inside, and at the trial the Chi^ 
Justice, who was sitting without a jury, found that the accident 
was due to the overloading; and held that it was immaterial 
whether the passenger who had moved from the inside to the 
outside of the coach had done so with or without the driver^s 
knowledge or consent. 

Held— on appeal — That there was no ground to disturb the verdict, 

(Question of damages discussed. 

Appeal from the Yerdict and judgment of Way, C.J. 

The action was brought to recoYer £1,500, damages sustained 
through the oVertuming of defendants' coach (in which the plaintiff 
was a passenger), and was tried before Way, C. J., without a jury. 

The facts are fully set out in the judgment deliYcred at the 
trial, which was as follows : — 

Way, C.J. — This is an action for damages caused to the plaintiff 
by the OYcrtuming of defendants' coach, in which plaintiff was a 
passenger from Wonoka to Hallett. I agree with the learned 
counsel for the defence that the onus in all oases of this nature is 
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thrown upon the plaintifif of showing affinnative negligence. It is 
not necessary for me to discuss that doctrine, as there is 
conflicting evidence on both sides as to the cause of the 
accident It was sought to be shown by the plaintiff that there 
was negligence in two ways : first, by the unfitness of the coach in 
which the plaintiff was a passenger ; and secondly, by the coach 
being so overladen as to cause the accident. With respect to the 
first ground, the defendant showed by evidence which was perfectly 
satisfactory to my mind that this coach was of a similar pattern 
to coaches used by the large firm of which he is a partner upon 
lines of roads all over the colony, and he has satisfied me that 
there is no reason for imputing that the vehicle in which the 
plaintiff travelled was not suitable for the carriage of passengers. 
The great stress of the case lies in the point whether or not the 
coach was overloaded. The evidence on this subject is undoubtedly 
conflicting, but it struck me that it was fairly given on both sides. 
On the one hand the plaintiff and a gentleman travelling with him 
relate what is evidently an honest account of the accident ; while 
on the other hand the defendants, who had in their possession a 
document which told very strongly in the plaintiff's favour, and 
which they might have suppressed, very properly and candidly 
produced it. The coach was shown to be constructed for the 
carriage of sixteen passengers — eight inside and eight outside; but 
as a fact, at the time the accident happened, there were eighteen 
passengers being carried by it. According to the defendants' 
account nine persons were inside and nine outside, but the 
plaintiff said there were ten outside and eight in the vehicle. The 
defendants' manager admitted that the coach would not be safe on 
a rough road if there were nine persons inside and nine outside. 
When the coach approached a part of the road where there was a 
siding and a curve, and a small water channel across the road, the 
coach overturned. There was a suggestion that the accident was 
occasioned by the wind, but I confess that is not a ground, which 
sitting as a juror, I am able to accept as the cause of such a 
casualty. Then it was suggested on the part of the defendants that 
one of the passengers got outside against the coachman's consent 
and knowledge. That may be; but I must hold the coach 
proprietor responsible if he carries a larger number of passengers 
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than can be comfortably accommodated inside, for the risk of one of 
them being uncomfortable and clambering outside against the 
coachman's will. It seems to me that all controversy is set at 
rest by the document penned directly after the time of the accident. 
It was dictated by the coachman, and signed by all the passengers, 
and it attributes the accident to overloading. I am, therefore, 
compelled to come to the conclusion beyond any reasonable doubt, 
that the accident was caused by there being too many passengers 
on the top of the coach, driven as it was along an unma- 
cadamized bush road ; and, therefore, the defendants are liable for 
the accident which has happened. As the result of the accident 
the plaintifif was thrown off the top of the coach, and had his arm 
dislocated and the socket fractured. 

The question of damages in cases of this kind has been most 
exhaustively discussed in FhiUip$ v. the London and SozUh^Westem 
Raitway Company (4 Q.B.D., 406). This case has been before 
the Queen's Bench,, the Court of Common Pleas, and the 
Court of Appeals on both trials. On the first occasion a 
verdict for £7,000 was returned by the Jury, but that was 
set aside as being inadequate ; and on the second occasion 
the Jury gave a verdict for £16,000. Both the Court of 
Common Pleas and the Court of Appeals refused to interfere with 
this verdict as being extravagant, and some of the Judges 
expressed the opinion that, if it was amenable to criticism, it was 
because that the Jury had not given a sufficiently large amount. 
It was laid down in that case, following the ruling in several 
previous actions, that the Jury — and I am sitting as a Jury — was 
unable to give what could be called perfect damages, but must give 
reasonable and fair damages, and a verdict could not be reasonable 
and fair which did not take into consideration the pain and suffering 
to which the plaintiff, through the accident, was subjected, in 
addition to the pecuniary loss he had sustained, including the 
cost of the cure or attempted cure, and the probable prospective 
loss of income arising from the accident. In this case the plaintiff 
is an engineer, having a considerable practice, seemingly an 
extending one, and he has made a speciality of a class of business 
requiring a good deal of outside work, the use of the theodolite, 
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continual travelling over rough roads, and the mounting and 
descending of ladders. The plaintiff is in early middle-aged life, 
and with regard to his profession he is rendered a cripple. 
According to the surgeons, who say they hoped the plaintiff would 
be better than he was at the time of the trial, he will not be 
able to use his arm above the shoulder for any practical 
purposes. Although the plaintiff may take an observation with 
the theodolite, he will be imable to do a day's work with it. It is 
not likely he will be able to drive a buggy for himself. Therefore 
in a great many branches of his profession the plaintiff will 
be very seriously inconvenienced. It is further shown that the 
Government, from whom he was in the habit of obtaining employ- 
ment, will not retain an engineer who is obliged to have the 
services of an assistant in taking observations. It was proved that 
the plaintiff held an appointment of £500 a year from Messrs. 
Barry, Brooks, and Fraser, contractors, which was to have 
continued for nine months longer than the date of the accident ; 
but owing to the injuries the plaintiff has sustained that contract 
was put an end to, and he was obliged to take a modification of it, 
Relieving him from outdoor work, at a reduced salary of £300. At 
the same time he candidly admitted that his income was not less 
than it had been, but he said also with equal confidence that the 
result of the accident must produce, a diminution in his income 
arising from the disqualification for outdoor work. Under these 
circumstances, although I feel considerable sympathy with the 
defendants, who have been rendered liable for a very considerable 
amount in consequence of the conduct of their coachman, over 
whom they had no immediate control, I must do justice to the 
plaintiff, and I think I should fail to mete out to him the 
compensation to which he is entitled if I were not to go over and 
beyond the sum of £52 10s., the amoimt incurred in seeking 
surgical assistance, and award him in addition the sum of £700. 

Symon, Q.C., for the defendants, cited — 

Metropolitan Railway Company v. Ja^cksoTi,^ 3 App. Cas., 
193 
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PkUlips v. London and ScmthrWeitem Railway Company, 
4 Q.B.D., 406. 

Mann, Q,G., and Pater, for the plaintiff, cited : — 

Christie v. Griggs, 2 Camp., 79 

Readhead v. Midland Railway Company, L.R., 2 Q.B., 

412 
Browne on Carriers, 530 
Israel v. Clark, 4 Esp., 259 
Browne on Carriers, 394. 

Way, C.J. — I have listened very attentively to all that has been 
urged on the part of the defendants, and I should have been 
exceedingly glad if I could have found some reasons for showing 
that the judgment which I arrived at upon the original trial of 
the case was incorrect, because, as I stated then, I felt strong 
sympathy with the defendants, who carried on a very large 
business, apparently in a manner beneficial to the public, and this 
accident occurred through no immediate default of their own On 
the contrary, they appear to have given instructions to their 
employes not to overload their vehicles, and therefore it is hard 
that they should be held responsible for the disobedience of their 
orders by their employes. On the other hand, it is manifest that 
in point of law they must be held responsible. If it were not so, 
it woidd be sufficient for them to issue orders of that kind, and 
leave persons who may be injured, in consequence of negligence in 
the management of their vehicles, without redress. I agree with the 
counsel for the defendants that in all cases of negligence it is with 
the plaintiff to prove his case, and if he fails in showing a state of 

facts inconsistent with the exercise of due care he is not entitled 

• 

to a verdict. I agree with him also that it is not sufficient for the 
plaintiff, in order to make the defendant liable, to show that 
negligence actually existed. It must be shown that the negligence 
was negligence connected with the accident. In this case it 
appears to me that the negligence, even if I accept the version of 
the defendants' witnesses, immediately connected itself with the 
accident. The accident was admittedly caused by the overloading 
of the coach. It was shown also that it was the defendants who 
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loaded the ooach with two persons more than it was licensed to 
carry when used upon good roads in the neighbourhood of 
Adelaide, and more than it was constructed to carry under any 
circumstances. And, that being the case, it appears to me that 
the liability of the defendants is established. It appears, even accept- 
ing the driver's version of the case, that he permitted a larger number 
of passengers than he ought to have carried to get on his vehicle, 
and his employers became responsible for what subsequently 
happened in consequence of the wrongful act. But if I were pressed 
on that point, or the law as stated by me is incorrect — ^though I do 
not think it is — I should most unhesitatingly say that I accepted the 
plaintiff's version as the more probable one, and which I was 
bound to believe, as it was uncontradicted in various important 
particulars, and corroborated by the document drawn out at the 
time, and in which, if the topheaviness had been against the 
coachman's will, he would have stated that the passengers had got 
on to the top against his consent. I am, therefore, driven on both 
these grounds to the conclusion that the plaintiff has established 
affirmative negligence against the defendants, and is entitled to 
the judgment of the Court. With respect to damages I do not 
think it necessary to add anything to the observations I made in 
deliveringjudgment in the Court below. I have acted upon the 
decision of the Court in the celebrated case of FkUlips y. the 
London and Soutk-Wettem Railway Company, Undoubtedly, if 
the damages which were awarded in this case were fixed in 
accordance with a rule of law laying down a scale of damages, and 
if in that case the plaintiff was only entitled to £7,000 
damages, £750 would be too much in this case. But I 
agree with the eminent authorities who took part in deciding 
the appeal that the damages in that case were inadequate. 
In the amount of damages I awarded I also had regard to the 
damages awarded by Lord Chief Justice Cookbubn in the case of 
jPaarv. London and Korih-Westem Railway Company (20 L.T., 
N.S. 326). In that case the Chief Justiob took into account the 
probable increased prospective income of which the plaintiff was 
deprived by the accident. I am driven to the conclusion 
that the damages I awarded were not excessive, and see no ground 
for reversing the judgment. 
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BoucAUT, J. — ^The Court has to be satisfied either that the 
Judge who tried the case was wrong, or so nearly wrong that it 
would be desirable to try it again. So far, however, from being 
satisfied that the Chief Justice was wrong I think the probabilities 
of the case are with the judgment that he has given, and I pay 
more attention to the probabilities than to the possibilities put by 
the learned counsel for the appellant. 1 agree with Mr. Symon 
that it does not follow that because the coach was overturned 
negligence was to be presumed, and I think that recent decisions 
go rather to shake the case of Christie v. Griggs, From the fact 
of there being a greater number in the coach than it was built to 
carry, a conclusion might be drawn that the greater number had 
caused the overturning. But I do not think it necessary to go to 
such an extent as that. It might have thrown the onus on the 
defendants, but it is not necessary for the plaintiff to establish 
that the ontbs is changed, because he has shown mote — that the 
overloading overturned the coach. I adopt the view of the Chief 
Justice that there were ten on the top, and the proprietors of the 
coach have said that that would be unsafe. The memorandum 
that was drawn up at the time of the accident was to explain the 
cause of the overturning of the coach. It was the wish of the 
driver to show that he was a skilful driver, and that, relying on 
his skill, and to serve his master, he had caused the overturning of 
the coach by carrying one or two extra passengers. And it is 
impossible for the Court to shut that document out of their minds 
when weighing the probabilities. As to the question of damages, 
I will ^ay that if I had been trying the case oa the same evidence 
I believe I should have given more damages than the Chief Justice 
has. It appears to me that the plaintiff was entitled to damages for 
medical assistance, for loss of time, for his pain and suffering, and 
for the injury he will suffer in future life through not being able 
to carry on his business. It seems preposterous to me to say that 
the amount allowed is too much for the pain and suffering the man 
has endured and his probable loss in the future. K any one offered 
me an annuity equal to the united salaries of the Judges of the 
Court I would not go through what the plaintiff has suffered. 
Between the sympathy for the plaintiff and maintaining the 
position of coach proprietors, I must say that my sympathy is 
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towards the plaintiff in restraining powerfol and wealthy Com- 
panies from recklessly carrying on their business. I do not wish 
to say that there has been recklessness on the part of the pro- 
prietors in this case. I believe the judgment of the Chief Justiob 
is correct in law, and the damages not excessive, and the appeal 
must be dismissed with costs. 

Andrews, J. — Looking at the whole case it appears to me that 
it is only reasonable to believe the witnesses for the plaintiff. It 
appears that the defendants were starting an opposition coach. 
They sent up an experienced driver, and he would not be con- 
sidered committing a wrong by overloading the coach. In the 
paper that has been signed it is admitted that the coach over- 
turned on account of overloading at the top, and plaintiff had 
also remonstrated with the driver about carrying too many 
passengers. I do not think the damages were excessive, because, 
although defendants might give directions to their drivers not to 
overload their coaches, they ^seem to shut their eyes to the fact 
that their driver in this instance sought relief by going to his 
employers with a statement that he had broken their orders. I 
think that circumstance should be considered as affecting the 
damages. 

Appeal dismissed with costs. 
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Hallbtt and Others v. Hallbtt and Others. 

WILL — Construction — Income, 

A testator, hy his will, devised and bequeathed all his real and 
personal estate to trustees, upon trust, to sell and convert the 
same into money, and to invest the money arising from such sale 
and conversion, and apply the income thereof in manner specified. 

The trustees were empowered to postpone the sale, and also to carry on 
a certain sheep station, which formed part of the esttxte, for such 
time as the^ should think Jit, and to sell all stock in excess of the 
number on such sheep station at the testator*s death and apply 
the proceeds as income, 

Beld — That the profits arising from the carrying on of the sheep 
station were divisible as income amongst the persons entitled to 
the income of any investments which, had the sheep station been 
sold, would have been made out of the proceeds thereof. 

Action brought by the beneficiaries under the will of the late John 
Hallett for a declaration as to the true interpretation of the pro- 
visions in his will hereinafter set forth, and for payment to them 
of certain income to which they claimed to be entitled. 

The claim set out — 1. The plaintiffs reside in or near Adelaide. 
The defendant, Maria Hallett, resides at Norwood ; Henry Thomas 
Morris at Anlaby; Richard Hallett at Adelaide; and Thomas 
Neville Wood and Clara Wood at Narracoorte. 2. On June 10, 
1868, John Hallett, then of Adelaide, died, and by his last will 
and testament, which has been duly proved in the Court, devised 
and bequeathed, after certain specific bequests, the whole of his 
real and personal estate to the defendants, Maria Hallett, Henry 
Thomas Morris, and Richard Hallett, upon trust, as soon as con- 
veniently might be after his decease, to get in, sell, and convert 
the same into money, with power to postpone the sale of all or any 
part thereof for such time as the said trustees might deem 
expedient, and to stand possessed of the moneys to arise from such 
sale and conversion into money and of all other moneys that 
should come into their hands imder the will, upon trust, after cer* 



1881. S. A. LAW REPORTS. 93 



SOPRDI. COOET. j H^"-"^ ^^_°T!!!!I!7- HAtLWT]. j^ g^^^ 



AND Others. j 



tail] payments to lay out and invest the same in the purchase of 
real estate in South Australia, or by way of loan on mortgage ; 
and upon further trust to pay to the testator's wife an annuity of 
£560 by equal quarterly payments so long as she should continue 
his widow, and. to pay or apply the residue of the said annual in- 
come amongst all the testator's children in equal shares and pro- 
portions during the lifetime of the testator's wife, but so, never* 
theless, that the annual sum to be paid to the testator's daughter, 
Clara, and his son, Henry, should not be less than £50 each ; and 
in case the residue of the said annual income were insufficient to 
allow to each of the testatoi^s childran the yearly sum of £50, then 
the said daughter, Clara, and son, Henry, were to be entitled to 
receive the said annual sum of £50 ; and the residue of the said 
annual income, after payment of the annuities to the testator's 
wife and his son and his daughter, was to be divided amongst his 
other children ; and upon the decease of the testator's wife, the 
trustees were to stand possessed of all the testator's , real and 
personal estate upon trust for all the testator's children who should 
then be living, share and share alike, and the issue of any deceased 
child or children, such issue to take the share to which the parent 
or parents, if living, would have been entitled to. 3. The 
testator by his will also empowered his trustees, if they should 
think fit, to carry on his sheep-farming business and operations, in 
which the testator and his brother, Alfred Hallett, were jointly in- 
terested, for such period, and in conjunction with his brother or 
otherwise, as they should think fit ; or, in the event of a partition, 
solely on account and for the benefit of the persons entitled under 
the will ; and further empowered the trustees to join in the sale of 
any surplus stock of sheep from time to time, and directed that 
the moneys to arise from any such sale should be deemed annual 
income and applied accordingly, and that surplus stock should be 
deemed and taken to be only such stock as should exceed the 
number of sheep at the time of the testator's death ; and in the 
event of any sale making the number less, the proceeds of the sale 
of the sheep so sold in reduction of the number existing at the 
time of the testator's death, should be deemed part of the 
principal of the trust, and invested as in the will directed concern- 
ing the proceeds of the real and personcvl osteite, 4. The testator 
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died leaying his widow, the defendant, Maria Hallett, and ten 
children him surviving, all or portion of whom were entirely 
dependent on the testator for their support. 5. The said Edward 
Regia Hallett has duly assigned all his shares and interest under* 
the will to the plaintiffs, Catherine Hallett and Henry Archibald* 
Price, and the share of the said Sarah Maria Carlile under the will 
has been duly assigned to the plaintiffs, Frank Rymill and Walter 
ReynelL 6. At the time of his death, the estate of the testator 
was insufficient to pay the liabilities, and consisted almost entirely 
of the sheep-farming business in the will referred to. 7. The said 
trustees decreed it expedient from time to time to carry on the 
said sheep-forming business, as empowered by the will, and 
continued so to do up to the end of the year 1878, when 
the stations and stock were sold, and the greater portion of the 
proceeds invested on mortgage. 8. During the time that the 
trustees were so carrying on the business, the annual income 
arising therefrom on many occasions greatly exceeded the 
liabilities, and was more than sufficient to pay the particular 
bequests and payments to be made under the will. 9. The tiois- 
tees have paid out of this income from the business certain sums 
to Maria Hallett, John Hallett, Henry Hallett, Sarah Maria 
Carlile, Emma Goldsmith, Richard Hallett, Selby Hallett, Clara 
Wood, and Jessie Little, such sums being in the case of the widow 
less than the annuity of £550, and in the case, of the children less 
than the proportion of the annual income that would have come 
to them had the whole of the net income been equally divided 
amongst the children of the testator after payment thereout of 
the said annuity and other payments to be made under the wiU. 
10. The other of the testator's children have received no money 
whatever on account of the testator's estate, or their share of the 
income thereof. 11. The trustees contend that under the trusts 
of the will the testator's widow and children were not entitled to 
receive any income arising from the carrying on of the business, 
but were only entitled to share in income arising from the invest- 
ment of the proceeds of the sale thereof, after the realization 
thereof; while Maria Hallett, and the others of the said 
beneficiaries, insist that under the trusts the widow was entitled to 
receive out of the iuoome the annuity of j6550, and that the 
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residue of the income should have been divided, according to the 
trusts of the will, equally amongst the testator's children. 
12. There has been for a long time, and still is, a large sum of 
money in the hands of the trustees arising from the said income. 

The plaintiffs claim — 1. A declaration of the Court that under 
the trusts of the will Maria Hallett was entitled to have received 
an annual sum of £550 out of the income arising from the carry- 
ing on of the business, and that the residue of the income should 
have been divided equally amongst the children of the testator. 
2. A decree or order for payment by the trustees over to Maria 
Hallett, and to the children of the testator, or to their assignees, 
of the arrears of income due to them, and also for payment of 
interest on such arrears. 3. Such further and other relief as the 
nature of the case may require, or to the Court may seem meet. 

Dovmer, Q,C, ( AUomey-GeneralJy for the plaintiffs. 

Fenn for the defendants, Maria Hallett, Henry Thomas Morris, 
and Richard Hallett. 

W, J, Belt for the defendants, Thomas Neville Wood and Clara 
Wood. 

Way, C.J. — ^We are agreed that the plain intention of the will, 
untQ the period of final distribution, was to give the wife an in- 
come of £550 a year, and the children an annual income of £50 
each. The will contains a power to postpone the realization of the 
sheeprun, which formed part of the estate, and treat it as an 
investment for sugh period as the trustees deem desirable, and it 
also contains a declaration that the profits and increase that are 
more than sufficient to keep up the original number of the sheep 
shall be treated as income. It appears to us clear that it was the 
intention of the testator that his wife and children should receive 
the income which he gave from the profits of the estate, not 
merely after the realization of the sheeprun, but whilst the 
business was being carried on. We think there is nothing what- 
ever in the will to oppose that construction. The contrary con- 
struction would 9Qable the trustees to depriye the widow and 
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children of any income until the final realization and distribution 
of the estate, and there is an express declaration that the surplus 
stock over the original number shall be treated as income. Under 
these circumstances we think it is abundantly clear that the 
annuity for the widow and the income for the children was 
intended by the testator to be paid during the suspension of the 
realization of the sheeprun. 

Declaration as prayed, costs of all parties to 

come out of the estate. 
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BoucAUT, J.] [Common Law. 

30 July, 1881. 
In the Matter op James McCaghey, a Prisoner. 

JffABEAS CORPUS.—Hxtradition Warrant^Offence- Depositions. 

Prisoner was committed to gaol as being a person for whom a warrant 
had been issued in New South Wales for * fraudulent insolvency.^* 

The New South Wales warrant set out that **the estate of (the 
prisoner) was sequestrated as Insolvent according to law, and 
that previously thereto, to wit in or about the month of March, 
1881, at West Maitland in the said colony (New South Wales), 
the prisoner did embezzle part of his estate to the value of 40s. at 
one time, to wit the sum of £1,835." 

Ths warrant did not state and there was no evidence that the 
acts set out in the warrant constituted an offence according to 
the law of New South Wales, and the same constituted no offence 
cognizable by the law of this province. 

Held. — That the warrant was bad, and prisoner must be discharged. 

Return to a writ of habeas corpus. The return set out the 
warrants referred to in the head-note. 

H. F. Downer, for the prisoner — The interim warrant issued in 
this colony discloses no offence ; the original warrant taken out in 
New South Wales discloses no offence recognised in this colony ; 
and there is nothing to show that same constitutes an offence in 
New South Wales. 

Attorney-General of Hong Eong v. Kwok-a-Sing L.R., 5, 
P.O., 179. 

Insolvency Act, 1860 (sec. 211). 

There is nothing to show that the prisoner was not dealing with 
his own money ; and the warrant does not allege intent to 
de&aud creditors. 

Pater, for the Crown —To justify the extradition it is only 
necessary for the offence to be one recognised by the colony out of 
which the warrant is issued (in re West, 8, S.A. L.R., 84). 
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H, F, Downer, in reply. 

BoucAUT, J. — I would not decide in Chambers contrary to the 
dictum of the late Chief Justice Sir Richard Hanson, given in 
Court in West's case, even though I diflfered from that dictum. 
That question I should have referred to the Full Court if it had 
become necessary ; but the other point taken is fatal. The South 
Australian interim warrant, although itself defective to a certain 
extent, points out the greater defect of the original warrant, 
because the South Australian warrant contains much more, viz., 
that the offence was one of fraudulent insolvency. But the South 
Australian warrant is only in operation to detain the prisoner till 
the original warrant appears, and that having been produced it 
must be looked at, as it is only under that warrant that the 
prisoner can be removed. The original warrant is open to pre- 
cisely the same defect as the warrant in King's case (1 S.A.L.R.), 
namely, that it discloses no offence, and no evidence supplies the 
defect, even if evidence could be used, which I consider very 
doubtful. 

Prisoner discharged. 
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BoucAUT, J.] [Equity. 

1 August, 1881. 

In the Matter op the Trusts op the Wills op Maurice and 
Catherine Fitzgfrald, anp op the Property Act, 1860. 

WILL, — Construction. — Debts. 

Af sole executrix, devisee, and legatee under the will ofB, by her will, 
after reciting thai she was such executrix, devisee and legatee ofB, 
and that she had not proved his will, appointed an executor and 
trustee **to carry out my wishes as follows : — / direct first that my 
funeral and testamentary expenses and all debts due by me, and 
also as executrix of my late husband, B, be fully paid and satisfied 

soon after my decease When the youngest of my 

adopted children attains the age of 21 years my real property is 
to be sold by my trustee, and the proceeds equally divided between 
the said Ellen Fitzgerald and James Carney.** 

The estate of B^ consisting of real and personal property, wa^ of less 
value than the an^unt of his liabilities, 

A died seised of real estate, but of no personal estate, except such as 
she was entitled to under the will of B, and was indebted to the 
amount in all of £78 odd. 

Decreed — That the estate of A was not liable to the debts of B, and 
that the real estates of both A, and B, be sold, atid the 
proceeds of ectch applied in or towards payment of the respective 
debts due by A and B, 

Petition under the Property Act, 1860, setting out as follows: — 
(1) That Maurice Fitzgerald, of Kensington, labourer, died on 
September 12, 1880, leaving a will bequeathing all his real and 
personal estate and effects to his wife Catherine; (2) Catherine 
Fitzgerald died on November 4, 1880, without having proved the 
will of Maurice Fitzgerald, but having first made and executed her 
will as follows: — "This is the last will and testament of me, 
Catherine Fitzgerald, of Thornton Street, Kensington, near 
Adelaide, in the province of South Australia, widow. I was 
appointed by my late husband, Maurice Fitzgerald, sole executor 
of his said will, and also sole legatee and devisee, so I have not 
proved his will, and I now appoint my friend Henry Ryan, of 
Carrington Street, Adelaide aforesaid, bootmaker, my sole executor 



loo S. A. LAW REfORTS, 1881. 

and trustee to carry out my wishes as follows : — I direct first that 
my funeral and testamentary expenses and all debts due by me, 
and also as executrix of my late husband^ Maurice Fitzgerald, be 
fully paid and satisfied soon after my decease. I give in the first 
place the sum of £20 to my cousin Mary Duen, commonly called or 
spelt Dunneen, as a token of my regard for her, the same to be paid 
out of my personal estate and effects. I give, devise, and bequeath 
absolutely, having no child living of my own, to my adopted 
daughter, Ellen Fitzgerald, and my adopted son, James Carney, to 
be equally divided between them when my adopted son, the said 
James Carney, attains the age of twenty-one years. The said 
Ellen Fitzgerald, who is no relative of mine, though of the same 
surname, is a minor of the age of seventeen years, and the said 
James Carney is a minor of the age of fourteen years, so Henry 
Ryan, my executor and trustee, will act for them. When the 
youngest of my adopted children attains the age of twenty- 
one years my real property or freehold is to be sold by my 
trustee, and the proceeds equally divided between the said Ellen 
Fitzgerald and James Carney." 3. That probate of the will of 
the said Catherine Fitzgerald was granted to the petitioner by the 
Court on November 27, 1880; and probate of the will of the 
said Maurice Fitzgerald was also granted to the petitioner on 
February 7, 1881. 4. The said Maurice Fitzgerald died possessed 
of personal estate which has since been sold, and realized the sum 
of £91 8s. 5d., and of real estate to the value of £150, which is 
still undisposed of. 5. That the debts owing by the said Maurice 
Fitzgerald of which your petitioner has received notice amount to 
£259 15s. 9d. 6. That at the time of the death of the said 
Maurice Fitzgerald, and at the time of the death of the said 
Catherine Fitzgerald, she was possessed of real estate to the value 
of about £300, which is still undisposed of, but at the time of her 
death was not posessed of any personal property other than was 
mentioned in the fourth paragraph of this petition. 7. That the 

■ debts owing by the estate of the said Catherine Fitzgerald, and of 
which your petitioner has received notice, amount to* the sum of 
£78 18s. lid. Your petitioner therefore prays, in pursuance of 
the powers contained in section 25 of the Property Act, No. 6 of 

, 1860, that your Honors will be pleased to direct whether, under 
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the powers oontained in the said wills, your petitioner is ^-t liberty 
to sell the real estate of the said Maurice Fitzgerald and of the 
said Catherine Fitzgerald, and whether your petitioner as trustee 
under the will of the said Catherine Fitzgerald is bound to pay the 
debts of the said Maurice Fitzgerald in full or only to the extent of 
the assets. Such further or other relief as the nature of the case 
may require. 

Downer^ Q,C. (Attorney-General J for the petitioner. — The testa- 
trix's direction to her trustee to pay her own "funeral and 
testamentary expenses, and all debts due by me, and also as 
executrix of my late husband," refers only to debts due by her in 
her capacity as executrix, and for liabilities incurred by' herself. 
The substantial question is the selling of the real estate. Mrs. 
Fitzgerald died with a personal and real estate valued at £300, 
and her debts amounted to £78 18s. lid. — can the trustee sell 
the estates? Where a testator charges his real estate with the 
payment of debts the law will infer power to sell. If a clause be 
introduced postponing the sale the law will look upon it merely as 
a condition subsequent. 

2 Jarman on Wills (3rd ed.) 560 
Ball V. ffarrisy 4 M. & C, 264. 

BoucAUT, J. — I shall put that construction on the will, as I think 
it the best course to follow, though if it were a heavy case I should 
take time to consider it. There will be an order directing that 
the real and personal estate of Mrs. Fitzgerald is not subject to 
her husband's debts, and that the real estate of both be sold and 
the proqeeds applied in the liquidation of the debts in their 
respective estates. 

Order accordingly. 
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Babnett v. The Cobporation of 
Port Adelaide. 



Common Law. 



Way, C.J., BoucAUT, J., Andbews, J.] 

19 August, 1881. 



[Common Law. 



Barnbtt v. The Corporation op Port Adelaide. 



MUNICIPAL CORPORATIONS ACT, ISSl.— Footpaths^ Artificial 
Works — Repair — Negligence. 

Under the Municipal Corporations Act, 1880, Corporations are liable 
to keep in repair footpaths and other artificial works constructed 
hy them, so that the same may not become a nuisance or source of 
danger. Plaintiff, while passing along a public footpath in 
Port Adelaide, which had been constructed by the defendant Cor- 
poration, in consequence of the defective condition of such foot- 
path, fell and broke his leg. 

Held — That the defendant Corporation was liable to compenstrte the 
plaintiff for the injuries he so sustained. 

Rule for a new trial, or to enter a verdict for the defendant. 

The action, which was tried in the Local Courii of Port Adelaide, 
was for damages sustained by the plaintifif, through the negligence 
of the Port Adelaide Corporation in failing to keep in repair a 
footpath which had been constructed by it.- The plaintiff while 
walking along such footpath at night, put his foot into a large hole 
and fell and broke his leg. The facts sufficiently appear from the 
arguments and judgments. At the trial a verdict was given for 
the plaintiff for £50, 

On motion for the rule, the following authorities were cited : — 

Parsons v. St, Mathew's, Betknal Green, L.R. 3, C.P., 56. 
Metcalfe v. Hethenngton, 24 L.J., Ex. 319. 
Wilson V. Mayor of Halifax, L.R., 3 Ex., 114. 

Symon, Q.C., now moved that the rule be made absolute, 

Doumer, Q,0,, Attorney-General, showed cause — In the case of 

> 

Parsons v. St, Mathew^Sy Bethnal Oreen, 

cited on the rule, it was held that the Vestry were 
TOerely surveyors, an4 th«^t no action lyoulcj Ue against 
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them, but the parish could be indicted. The Vestry had 
simply a power which they could exercise or not at 
their discretion. It the case of 

Wilson V. Mayor and Corporation of Halifax^ 

it was held that the Corporation had not made the hole 
and were not bound to fence it in. There was no misfeasance, 
but only non-feasance, and no duty in these oases, and therefore 
no action could lie. The case of the 

Bwmigh of Batkurst v. Mcu^het'son, 4, App. Cas. 256, 

decided in 1879 is conclusive on the point involyed. Assum- 
ming that it was discretionary for them to make or not 
to make a footway or road, if they do make it they 
must take care that it does not become a nuisance. If they make 
it in such a way that in the ordinary course of things something 
afterwards happens that renders it dangerous to the public they 
are liable. [Andrews, J. — You must show notice to the defen- 
dants of the existence of this nuisance.] No. It is their business 
to know, as they have the sole care and control of it. [Way, C.J. 
— They showed their ability to do the work by doing it after the 
accident occured.l It this case there was the clearest misfeasance 
Without this footpath the accident to the plaintiff could not have 
happened, because it was built up of silt. The defence is really 
based on the words of the Corporation Act, which, after making 
the Corporation Commissioners of roads, also makes them the 
only persons who have any right to make or interfere with the 
roads or footpaths. Clause 90 of the Act of 1880 makes them 
Commissioners of public streets in the same way as the New 
South Wales Act, Section 98, provides that the Council shall 
decide in what way the roads shall be made and what material 
shall be used. It does not say that they shall, but that they may 
do it. But if they do do it they must do it properly in the first 
instance, and keep it in proper repair afterwards. Silt is rather 
shifting, and not a very good thing for the raising of footpaths 
like the one that is now in question. It has been stated that 
the injury to this footpath was caused by children jumping on it, 
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but it could not have been affected by this if it had been properly 
made. The defendants having made an artificial work, which 
might become dangerous, it was their duty to take care that it did 
not become so. 

Foreman v. Mayor, Alderman, and Burgesses of Canter- 
bury, L.R. 6, Q.B. 214. 

Roscoe's Digest (14th Ed.), 690, • 

cited by Mr. Synuyii, merely shows that persons in the position of 
surveyors are not liable for misfeasance. The case of 

MetcaJfe v. Hetherington, 24 L.J., Ex., 314, 

distinguishes itself. 

Symon, Q,C., in reply — The decision in the three Common 
Pleas cases was upon the construction of the Act of Parliament 
transferring the powers by the parish to the Vestries, and not the 
question of transferring the liability from the parish to the Vestry. 
The liabilities of Municipal Corporations are to be determined 
according to the express wording of the Act of Parliament. The 
cases conclusively show that there is no liability for non-feasance 
at all on the part of the body occupying such a position as this, 
and having discretion over certain works, as this Corporation 
had. The New South Wales Act does not go nearly as far 
as our Act. There is no duty or obligation on the defen- 
dants to make or repair the footpaths or roads, and there is an 
absolute discretion vested in them as to materials with which they 
are to make or repair. [Way, G.J. — That they might proceed in 
their discretion does not mean that they have discretion to cause a 
nuisance.] [Bouoaut, J. — Have they not that discretion in New 
South Wales 1] No. [Way, C.J. — The Act implies a discretion.] 
In 

Parsons v. St, Mattkeu^s, Bethnal Green, 

it is laid down that before liability can be fixed on a corporate 
body for non-feasance there must be thii; duty cast upon them. 
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[Wat, C.J. — The case in the Privy Council says where they have 
that discretionary power, and exercise it in such a way as to cause 
a nuisance, they are liable.] [Bouoaut, J. — ^You cannot say 
Section 98 is a Hmitation.] It gives an additional discretion. 
[Way, C.J. — Do you think that the Privy Council would have held 
the Bathurst Council hable if they had had this section of the 
Act before them?] No; I do not think so. [Boucaut, J. — The 
Section simply has more words to express the same thing as the 
New South Wales Act.] The work is not to be considered a 
uuisance, as it only arise from the disrepair. [Way, C.J. — If the 
defendants make an artificial work, they must prevent it becoming 
a nuisance, and from being dangerous to persons passing along the 
highway.] It is only a question of degree as to whether the hole 
is a matter of disrepair or nuisance. If the disrepair arose from 
the material used — of which they have the discretion — the Cor- 
poration would not be liable. Otherwise the words of the Act 
would have no effect whatever. 

Way, C.J. — I am of opinion that the decision of the Court 
below is right. The footpath in question is an artificial work 
which the Corporation of Port Adelaide have constructed under 
the general powers contained in the Corporation Acts authorizing 
them to construct footpaths and carry out other public works. But 
they have done it in such a manner that there was a hole in the high- 
way dangerous to passengers, and down which the plaintiff fell and 
broke his leg. Now, in the case of the Borough of Bathurst v. 
Macpherson, the Judicial Committee of the Privy Council held, 
on precisely similar facts, undistinguishable in point of law, and 
upon a similar clause in the Corporation Act of New South Wales, 
that the Corporation would be liable under such circumstances. 
But it was endeavoured on the part of the defendants to relieve 
them from the liability, and to distinguish the decision of the 
Privy Council, on the ground that the South Australian Corpor- 
ation Act contains in Section 98 a discretion with respect to repairs 
that is not contained in the New South Wales Statute. But it 
will be seen oii a careful examination of the decision of their Lord' 
ships in the Privy Council that they expressly avoided giving any 
opinion whatever a9 to th^ obligation that was cast upon the 
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Corporation in New South Wales of effecting repairs, but they 
said where artificial works were constructed the duty was cast 
upon them of keeping the artificial work they had created in such 
a state as to prevent it causing danger to passengers on the high- 
way. The discretion under the Corporation Act is a discretion 
to repair, not to make the works dangerous or in such a way as 
that they may become dangerous in course of time. In order to 
give effect to the arguments of Mr, Symon it would be necessary 
to add to the provisions referred to an additional clause, that it 
should be in the discretion of the Corportion to allow their works 
to become dangerous to passengers. No Legislature would, in my 
opinion, pass such an enactment as that, and certainly it appears 
to me it cannot be implied on a fair examination of the language 
of the Statute. I am of opinion, therefore, that the appeal must 
be discharged. 



BonGAUT, J. — It is almost unnecessary for me to add anything 
to what the learned Chief Justice has said. The case in the 
Privy Council is in almost every respect this case, so far as the 
fact and general law are concerned, except that the general law of 
New South Wales would be qualified by the extra discretion vested 
in the Corporation by Section 98. If the Legislature had intended 
to give the Corporation a discretion beyond the ordinary discretion 
contained in the New South Wales Act, that in making repairs 
they might carry them out to the extent of being a nuisance, they 
would have said so. And as they have not said so I am clearly of 
opinion the 98th Section does not extend the discretion beyond that 
in the New South Wales Act. Probably if a creek like the Tam 
O'Shanter Creek had been lefb in a state of nature, and a person 
tumbled into it, the Corporation would not be liable, and probably 
they would not be liable if they put up a fence which afterwards 
got into a state of disrepair and a person fell into the creek. But 
supposing that they put up a fence with the jagged ends sticking , 
out into the middle of the road, notwithstanding that they have a 
discretion, they woiQd, I think, be Hable. I do not think that 
discretion went to anything like the extent contended for by Mr. 
SymoTi; There is no difference in principle between the law here 
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and in New South Wales, which I think must be followed in this 
instance. 

Andrews, J. — I cannot follow Mr, Symon in his endeavour to 
distinguish the case of the Borough of Bathurst v. Macpherson 
from the present one. The Acts of both colonies seem to give 
similar power to both Corporations. In this case the evidence, to 
my mind, certainly substantiated the existence of a nuisance which 
was caused by the negligence of the Corporation. The accident 
was clearly the result of a dereliction of duty on the part of the 
defendants. 

livle discharged with costs. 
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29 August and 2 September, 1881. 

S.A. Insurance Company (Limited) v. S.A. Mutual Fibb 

Insurance Company (Limited). 

COMPANIES ACT, 1864, Section ^Q^SimilarUy of names— In^ 
junction. 

The plaintiff Company had for many years cetrried on husineet as a 
Fire, Marine, and lAfe Insurance Company ai No, 98, ^inff 
William Street, Adelaide, under the name of " The South 
Australian Company, Limited," 

In June, 1881, the defendant Company commenced to cavry on the 
business of Fire Insurance in premises in Waymouth Street, from 
whence, in July following^ it removed to premises known as No* 
71, King William Street, Adelaide, under the name of ** The 
South Australian Mutual Fife Insurance Company, Limited, " 

Soth Companies were registered under the Companies Act, 1864. 

Held— That the plaintiff Company was, under the above circumstances, 
entitled to an injunction restraining the defendant Company from 
carrying on the above business under the name above-mentioned. 

Motion for an injunction to restrain the defendant from carrying 
on the business of Fire Insurance under the name of ** The South 
Australian Mutual Fire Insurance Company." 

The claim set out — (1.), The plaintiff Company was registered 
on the 3rd day of July, 1867, under the name of South Australian 
Insurance Company, Limited, in accordance with the provisions 
of the Companies Act, 1864, and on the 4th of July, 1867, the 
Eegistrar of Companies notified in the South Australian Gmemr- 
ment Gazette that the plaintiff Company was incorporated as a 
limited Company under the Companies Act, 1864, and the plaintiff 
Company thereupon became duly incorporated under the said Act. 
(2.) The objects of the plaintiff Company are set forth in its memo- 
randum of association as follows : — (a) To accept, purchase, and 
take over the business, property, and securities of the S.A. In- 
surance Company, Limited, and ta^ke upon them the risks on 
present or running policies and all other liabilities of the said S.A. 
Insiprance Company, Limited, and to m4eutify ancl bolcl harmless 
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the said S.A. Insurance Company, Limited, and their Trustees, 
Directors, and other officers and servants, from all actions, suits, 
claims, and demands whatsoever. (6) The insuring of houses, 
buildings, goods, chattels, and all other kinds of property against 
destruction by fire, (c) The carrying on the genera] business of a 
Marine Insurance Company, (d) The effecting insurances upon 
lives, (e) Granting annuities, and endowments. (/) Purchasing 
reversions, (g) The establishing branch offices in any part of the 
world. (A) The doing of all such things as shall be incidental or 
subsidiary to the aforesaid objects. (3.) The plaintiff Company 
has, ever since the 4th of July, 1867, carried on, and is still carry- 
ing on, the business of fire insurance in its office, situated at No. 
98, Bang William-street, and has become very well-known by its said 
name, and has acquired a wide connection, a high reputation, and 
a large and profitable business. (4.) On the 16th of June, 1881, 
the defendant Company was registered under the provisions of the 
' Companies Act, 1864, under the name of the South Australian 
Mutual Fire Insurance Company, Limited, and on June 23, 1881, 
the Registrar of Companies notified in the Soitth Australian 
Government Gazette thai the defendant Company was incorporated 
as a limited Company under the provisions of the Companies Act, 
1864, and the defendant Company thereupon became incorporated 
under the said Act. (5.) The objects of the defendant Company 
are set forth in its memorandum of association as follows : — 1. 
The making and effecting insurances on houses, warehouses, and 
buildings, and on goods, chattels, growing and standing crops, hay- 
stacks, and property of all descriptions, against loss or damage by 
or through fire, and generally the carrying on of the business 
known at fire insurance. 2. To invest moneys in or upon mort- 
gage or purchase of real and personal property in South Australia. 
3. To enter into treaty, act, unite, or amalgamate with, buy up, or 
absorb any other fire insurance company. 4. To borrow money 
for all or any of the purposes aforesaid. 5. The undertaking and 
carrying out all such powers, purposes, and objects as the Company 
may in general meeting or otherwise as may be provided by the 
Articles of Association from time to time determine shall be imder- 
taken and carried out. 6. The doing all such things as are or may 
be incidental 3r conducive to the attainment or carrying into 
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effect of the above objects, purposes, and powers, or any of them. 
(6.) The defendant Company, after its incorporation as aforesaid, 
commenced to carry on the business of fire insurance under its 
said name in an office in Waymouth-street, Adelaide, and on July 
18, 1881, the defendant Company commenced to carry on its busi- 
ness in an office situate at No. 71, King William-street, Adelaide , 
where it still carries on the same. (7.) The plaintiff Company 
says that the carrying on of the said business by the defendant 
Company as aforesaid, and particularly in the said last-mentioned 
office under the said name, is calculated to mislead the public, and 
has caused and will cause the defendant Company to be confounded 
with the plaintiff Company, and has been and will be the means of 
inducing people who desire to insure in the plaintiff Company's 
offic3 to insure by tnistake in the defendant Company's office 
instead, and that the defendant Company, by carrying on its busi- 
ness under its said name and in its said last-named office, 
represents that the said business is the business of the plaintiff 
Company. (8.) The plaintiff Company says that the defendant 
Company is carrying on its said business under the said name in 
the said last-named office fraudulently, and with the fraudulent in- 
tention of misleading the public and appropriating the plaintiff 
Company's business. The plaintiff Company claim an injunction 
restraining the defendant Company from carrying on its business 
under its said name, and such further and other relief as the 
nature of the case may require. 

Affidavits in support of the claim, made by Messrs. R. E. 
Tapley (the Secretary to the plaintiff Company), who had had 30 
years' experience, Geo. Boothby, Thos. Linklater, Abraham 
Abrahams, and the secretaries of twelve other insurance companies 
in Adelaide, were read, to the effect that the similarity of names of 
the two companies would be liable to mislead the public, and to 
cause confusion in the minds of those desiring to insure. 

Affidavits in support of the defendant Company's contention 
that the word "Mutual" was sufficiently distinctive were read from 
Messrs. C. A. P. Jones (Secretary to the Company), J. C. Minns, 
T. E. Bury, J. Preston, and several other gentlemen, who described 
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themselves as merchants. The affidavit of Mr. J. W. Bdkewell, 
the solicitor to the Company, was to the effect that the plaintiffs 
urged their objection when the defendant Company appeared 
before the Registrar of Companies, and that the objection was dis- 
missed; that on May 27 the Registrar expressed a desire to 
reconsider his decision, but that Mr, Bdkewell objected that the 
matter had already been decided ; and that on June 16 the defen- 
dant Company was duly registered. 

H, E, Doumer and Neshit for the plaintiffs cited — 

Merchanti Banking Company of London v Merchant* 

Joint Stock Bank. L.R., 9 Ch. D., 560. 
Eendriks v. Montagu, 44 L..T, 89. 
Lee V. Haley, L.R., 5 Ch., 155. 

Orr, Ewin^y ic Co. v. Johnston <Ss Co., L.R., 13 Ch. D., 434. 
Bovlnois V. Feake, L.R., 13 Ch. D., 513 n. 

Symon, Q.C., and C. C. Kingston for the defendant Company 
cited — 

Civil Service Supply Association v. Bean, 13 Ch. D., 512, 
London and Provincial Law Assurance Society v. London 

and Provincial Joint Stock Life Assurance Company, 

17L.J.,Eq. 37. 
London Assurance v. London and Westminster Assurance 

Corporation, Limited, 32 L.J., Ch., 664. 
Colonial Life Assurance Company v. The Home and Colonial 

Assurance Company, Limited, 33 L.J., Ch., 741. 
Ragget v. Findlater, L.R., 17 Eq., 29. 

Way, C.J. — In this case we have had the advantage of having 
very exhaustive and very able arguments on both sides, and the 
authorities have been carefully examined and brought under the 
notice of the Court. The law relating to cases of this kind where 
an injunction is sought to restrain a Company from carrying on 
business under a particular name, so as to affect or injure another 
Company,' has had a great deal of light thrown upon it by recent 
decisious. There are the able judgments of the present Master ob* 
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THE Rolls, and more particularly there is the leading case of 
Hendriks v. Montagu^ which went to the Court of Appeal and was 
decided by some of the most distinguished Judges in England. 
That decision undoubtedly followed a previous decision of Lord 
Justice Giffard when Vice-Chancellor, but the doctrines and 
principles on which that case depended were never previously so 
clearly stated as they were in the one quoted, and I agree with the 
observations of ray learned colleague, Mr. Justice Boucaut, in the 
course of the argument, that, if we had been called upon to decide 
the present motion upon the authorities as they existed prior to the 
decision in the case to which I have referred, we should not have 
been prepared to give judgment, as we were now doing, without 
calling upon Mr, Downer to reply; and, in all probability, our 
decision would have been different from what it is ; but the law as 
it is left by the case of Hendriks v. Montagu is singularly clear. 
In the first place, there is no monopoly of a particular business ; 
it is open to the defendant Company to carry on its business on 
such principles, and such terms, as to attract from existing Com- 
panies the whole of their business, and to obtain, if it offers sufficient 
inducements to the public, a practical monopoly of insurance busi- 
ness, to the detriment of other Companies ; and, secondly, there is 
no such thing as a monopoly of particular words in the English 
language. The defendant Company is at liberty to select the name 
by which it is to be designated. For instance, the defendants were 
entitled — and I make this observation at once in order to prevent 
any misunderstanding about a remark I made during the argu- 
ment — to make as prominent as they pleased the fact, that they 
did business upon such terms as entitled them to call themselves a 
mutual Company. They may not be so in the strictly logical sense 
of the word, but they do give to insurers the benefit of a portion of 
their profits, and therefore they are entitled to call attention to the 
fact in the name of the Company in as prominent a way as they 
please ; and, undoubtedly, they are entitled to call themselves a 
South Australian Company. These rights, however, are limited by 
another rule established by the case I have referred to — ^namely, 
that a Company is not entitled to call itself by such a name as, by 
reason of its identity with or similarity to the name of an existing 
Company, would have the effect of attracting to it business that 
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would otherwise go to the previously established Company. 
Now, as was pointed out by the Lords Justices in their judgments, 
the application of this rule is always a question of fact A 
good deal of evidence has been given on both sides. There is, first, 
the evidence of a number of gentlemen whose business it is to de- 
vote their attention to insurance matters, and to watch the effect 
upon the public of the names of the different Companies, and the 
means which are taken for the purposes of attracting business — 
gentlemen who are not merely of high standing in their calling, but 
as members of the community. Their evidence is, that the effect 
of the names of the plaintiff and defendant Companies would be to 
weate such a conf\ision, as to unwittingly attract insurers to the 
defendant Company, under the impression that it was the plaintiff 
Company. On the other hand, there is the evidence of gentlemen 
of equal respectability, who say that they have had a great deal of 
experience in insurance business as customers, and two of them as 
insurance agents. They say that no such effect would follow. 
Numerically the witnesses are in favour of the plaintiff Company ; 
but I have no reason to suppose that those for the defendant Com- 
pany had any intention of conveying any other than a Mr expression 
of their opinion to the Court. In this conflict of opinion on the 
part of experts the Court is called upon to decide the question of 
fitot, and it appears to me, with respect to the plaintiff Company, 
that its distinctive name as an Insurance Company is imdoubtedly 
the SotUh Australian Insurance Company. Then it carries on, besides 
the business of marine insurance, that of fire insurance, and if the 
word ''Fire" were simply inserted after the words ''South Australian" 
in the name of the new Company, confusion would necessarily 
follow, as it appears to me. If the word " Mutual," which is said 
to be the distinctive feature of the defendant Company, were placed 
in the middle of its name, in such a collocation with the other 
designating words as not to call special attention to it, the word is 
lost amongst the others. I quite agree with the evidence given on 
the part of the plaintiff Company as to the popular designation of 
Insurance Companies, the catchwords being the first one or two in 
the name, and this is an additional reason for leading me to the 
conclusion that the additional word introduced into the defendant 
Company's name would be altogether lost sight of by intending 
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insurers. Under these circumstances, whilst I altogether exonerate 
the defendants from any original intention to mislead the public, 
their attention having been called to the fact that it would be in- 
jurious to the plaint iflfs' interest if they designated themselves by a 
name similar to the plaintiffs, it seems to me altogether inequitable 
that they should be allowed to carry on business to the plaintiffs' 
injury under that designation, and that the plaintiffs are entitled 
to the injunction. 



BouoAUT, J. — I wish to say that if I had taken this case in 
Chambers, as probably the Master of the Rolls took his case, I 
think that, apart from the arguments I have heard, and from the 
case of Hendriks v. Mont<iguy I should have come to the same con. 
elusion as the Master. I was not at all influenced, at first, by the 
able argument for the plaintiffs. There is no monopoly in the title 
of South Australia, and I felt very strongly upon the point, as 
probably did the Master. I felt also that there was no fraud, and, 
therefore, I should have come to the conclusion, that the plaintiffs 
had not the right which they sought to establish, but which in my 
judgment, since reading the case of Hendriks v.. Montagu, they 
have established. I should have struggled, so far as my individual 
views were concerned, against any monopoly of the words South 
Australia, which are not, like Britannia, Globe, or Anatolia, 
selected at large, and should have confirmed the principles laid down 
by the Master of the Rolls, on which all similar cases prior to 
Hendriks v. Montagu have been decided, save one on which Lord 
Justice GiFFARD sat. The Privy Council, which is the Appeal 
Court for this colony, has intimated that Colonial Courts should 
follow the decisions of the English Court of Appeal, and, that Court 
having upset the Master of the Rolls' decision in Hendnks v. 
Montagu, 1 can have no doubt in the present case. With 
regard to the affidavits, I express no judgment in any way 
on the facts. Probably they are favourable to the plain- 
tiffs, but certainly not to the defendants, and 1 think it 
was unnecessary for the plaintiffs to extend them as they have. 
Lord Justice James, in giving his decision in the case of the Universe 
and Universal Companies, put the matter this way — are persons 
intending to insure with the one likely to go to the other, owing to 
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the similarity of names 1 and, in applying the same question in the 
present ease, I believe, apart from the affidavits, that they are. 
Since the last argument my view has changed about the question of 
a letter sent to the one Company being delivered to the other. A 
letter for the ** South AustraUan Fire Insurance Company " might 
be properly enough addressed to the plaintiff Company, though it 
would not be the correct name of the Company, and though Mr, 
Symon said it would rather designate the defendant Company, I can- 
not see it This shows that there would be a probable confusion in 
the use of the two names, and, following the decision of the Court of 
Appeal, I hold that the plaintiffs are entitled to the injunction. 

Andrews, J. — I have considered the evidence carefully, and 
the arguments on both sides, which were clear and exhaus- 
tive, and I have come to the same conclusion as my colleagues. 
I consider it unnecessary for the plaintiff Company to bring 
forward absolute proof of injury, as urged by counsel for 
the defendant Company, and, as the latter did not start business 
till June 16, and the writ was issued on July 13, there could hardly 
have been time for injury to have been done. With regard to the 
chance of the similarity of names misleading persons, I consider it 
probable that, with the view of competing with the old Company, 
the new one has got a name as similar to it as possible. I hold 
that the injunction should go. 

Injunction granted until trial or further order. 
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BoncAUT, J.] [Civil SrrriNas. 



1 AND 5 SbftembeBi 1881. 



FOWLBB V. SaNDBBSON. 



CUSTOMS ACT, 1804— Tariff Act, 1816— Duty— Chicortf— Chicory 
root. 

By the Tariff Act, No. 34 of 1876, a duty offourpence per pound t* 
imposed on ** Chicory, Coffee, roaet oryround." 

The article commonly known in the trade as chicory is a brown powder, 
being the chicory-root dried and ground. 

The plaintiffs hamny imported a quantity of green chicory-roof, 
deposited with the defendant, Collector of Customs, pursuant 
to Sections 136 and 137 of the Customs Act, 1864^ the amount of 
duty claimed by him in respect thereof, being at the rate of four' 
pence per pound, and sued for such amount, with interest. 

Held — 2%a^ the duty had been properly charged by the defendant. 



This was an action brought by Messrs. D. & J. Fowler against the 
defendant, the Collector of Customs, to recover, with interest, a 
sum of £37 16s. 8d., being the amount of duty claimed by, and, 
pursuant to Sections 136 and 137 of the Customs Act, 1864, 
deposited with the defendant in respect of certain chicory-root 
imported by the plaintiffs. The facts and evidence sufficiently 
appear from the pleadings, arguments, and judgment. 

The claim set out : — 1. The plaintiffs are merchants carrying 
on business at Adelaide, Port Adelaide, and elsewhere. 2. The 
plaintiffs lately imported a quantity of the green root of the chicory 
plant, being the raw material used in the production of the 
manufactured article known to the trade as chicory, and applied 
to the defendant, as Collector of Her Majesty's Customs, 
to enter and clear twenty bags of the green root free of 
duty ; but the defendant insisted that it was subject and 
liable to a duty of fourpence per pound under the Act No. 34 
of 1876, intituled " An Act to amend the laws of the Customs," 
and demanded payment thereof. 3. The plaintiffs disputed the 
liability of the green root to the duty; but in order to obtain 
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delivery they paid and deposited the amount of the duty so 
demanded by the defendant under and pursuant to Sections 136 
and lyi of the Customs Act, 1864, and now bring this action pur- 
suant to the Section for the purpose of ascertaining whether any 
and what amount of duty was or is due and payable upon the 
goods, and for the purpose of receiving back the amount so 
deposited as aforesaid. 4. The value of the twenty bags of green 
root is £S. The amount of duty then so demanded and deposited 
is £37 16s. 8d. 5. Before and at the time of the passing of the 
Act No. 34 of 1876, and for long afterwards, the only article known 
to the trade of the province as chicory and imported under that 
designation was a dry powder, being a manufactured article, roast 
and ground, and the plaintiffs say that the manufactured article 
was and still is the chicory of commerce, and of the tariff under 
the last-mentioned Act. 6. The word chicory would not describe, 
or be understood in the trade to mean or describe, the green root 
of the chicory plant, but only the manufactured article. 7. The 
green root of the chicory plant or wild endive is a vegetable, in 
appearance and texture closely resembling the common parsnip, 
and is the raw material used in the manufacture of the chicory of 
commerce, to produce which the green root has to be kiln-dried and 
therein desiccated by wasting, and it takes six tons and a-half of 
the green root to produce one ton of the chicory of commerce, 
equivalent to about 15 per cent., just as beetroot, a vegetable 
admitted free of duty, contains up to 18 per cent, of sugar. 8. 
The twenty bags form portion of a large quantity of about fifty- 
four tons, imported by the plaintiffs for the purpose of manufac- 
ture, and now in bond, and likely rapidly to spoil and rot. The green 
root is bought and sold by tons, not pounds-weight. The plaintiffs 
claim the sum of £37 16s. 8d., with interest, pursuant to Section 
137 of the Customs Act of 1864. 

The defence set put : — 1. The defendant denies the allegations 
contained in paragraphs from 2 to 8 inclusive of the claim. 2. The 
defendant says that the green root imported by the plaintiffs was 
chicory, and that under the Act No. 34 of 1876 the same was 
subject and liable to the duty demanded by and paid to the 
defendant 
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Symcfty Q,C,y and Dempster for the plaintiffs. 

The question is whether the green root of the chicory plant, 
which contains about -a one-seventh part of the manufactured 
article, is liable to pay this duty of fourpence per pound. Chicory- 
root is the raw material used in the production of the manufactured 
article. The material has to undergo three processes before it 
becomes what is known to the trade as chicory. The value of the 
material is about £S per ton here. It costs £7 in Melbourne, and 
£1 for the charges connected with it here. The cost of the manu- 
factured article is sevenpence one farthing per pound, including 
duty. The whole cost of the green root brought here to be manu- 
factured without the duty is one penny per pound, but with the 
cost of manufacture and the duty it is Is. 11^. per pound, and, 
therefore, the imposition of this duty would be absolutely prohibi- 
tive to the manufacture of this article from raw material imported 
to this Colony. The genius of the Act is to admit raw materials 
for the purpose of manufacture duty free. Barley is free, but 
pearl barley is subject to a duty of one penny per pound, and 
malted barley to a duty of sixpence per bushel. Beans and peas 
are free, but split peas are subject to a duty of one penny per 
pound; and so with grapes, gum arabic, linseed, maize, fresh 
vegetables, and many others. In this particular line of tariff the 
word chicory is included in the same category as coffee, roast or 
ground. In the schedule there is a comma after the word chicory, 
but the two things are treated as being in the same categoiy. 
Apart from the construction of the Act, what is understood as 
chicory, is the manufactured article, a powder subject to the duty 
of fourpence per pound, and if anyone bought a pound of chicory 
from a merchant he would expect to get the powder, and not the 
roots. In a Customs Act the articles specified are as generally 
understood in their known commercial sense ; 

Maxwell on Statutes, 54, 9 Wheaton, 430 

Attorney-General v. Bailey, 1 Ex., 281 

Stanley v. Western Insurance Gompanyy L.R., 3 Ex., 71, 

JIfctnn, Q,C.f mi S. E. J?oumer for the defendant, 
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The Court is bound to construe the word " chicory" according to 
its ordinary meaning. 

Gwynne v. Bumell, 6 Bing. N.C., 560. 

In the " Encyclopsedia Britannica" and McCuUoch's " Commercial 
Dictionary," the word chicory is used in describing the plant as a 
whole, and not merely the manufactured article. The construc- 
tion of the various tariffs that'have been in force here shows that, 
from the first, this particular article would have had to pay duty. 
Under Act No 16, of 1846, a schedule is given with fixed rates, 
and all the articles not enumerated in those rate& are liable to a 
5 per cent, ad valorem duty if raw material, and 10 per cent, if 
manufactured. Chicory is not mentioned in the free or fixed list 
which includes seeds and not roots ; and Act 11 of 1848 includes, 
in the free list, plants, trees, seeds, and roots (garden.) And to 
show what the Legislature thought was included in *^ roots 
(garden)," the Act No. 15 of 1859 was introduced to include 
lucerne, clover, rye, and rye grass, as free, and which were not 
included in the " seeds and roots (garden)" in the previous tariff. 
Act 4 of 1851 had the same free list as the Act of 1848, and was 
repealed by the Act 8 of 1853. Chicory is not mentioned there, 
but all unenumerated articles were to be taxed at 5 per cent, ad 
valorem, except seeds and roots (garden). In the Act No. 3 of 
1860, which repealed all previous tariffs, chicory was mentioned 
for the first time. It was there " coffee and chicory, 2d." There 
was no distinction in this tariff between raw coffee and roast coffee, 
whereas sugar had three different duties, and tobacco four duties. 
In the Act No. 6 of 1863 we find "coffee, chicory, chocolate per 
lb. Id.," and in the free list " seeds and roots, including potatoes." 
In this Act there was no distinction made between raw and roast 
coffee. In No. 10 of 1870 a difference was made in these articles. 
There was " coffee (raw), 2d.," and then bracketed below " chicory 
per lb., coffee (roast or ground), 4d." Manufactured cocoa in this 
Act was 2d., and cocoa nibs were on the free list. [Bouoaut, J. — 
That supports Mr. SyTnon!s contention that the genius of the Act 
was in favour of the admission of raw material free.] No. Where 
the Legislature intond^ any artiqle to be free they distinctly sai^ 
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so. The Act of 1870 is the last in which a free list appears, and 
n that Act the word '^ roots" is excluded from the free list for the 
first time. So it is clear that the chicory-root would not have 
been admitted free of duty. In order to make Mr. SymarCs 
arguments good the word *^ manufactured" would have to be intro- 
duced into the tariff, as it is admitted that all the samples 
produced are chicory. In the present Act, No. 34 of 1876, we 
find " coffee (raw), cocoa, chocolate, 3d.," and in the next line 
'^ chicory, coffee (roast or ground), 4d.," as distinguished from the 
*' coffee (raw)," in the previous line. There are the fixed list, two 
ad valorem lists, and no free list at all. In this tariff, wherever 
the Legislature intend an exception, it is invariably specified. The 
Imperial Act, passed in 1876, imposed a duty of 13s. 3d. per cwt. 
on the raw material, and 2d. per lb. on the roasted or ground. 
The tariff has either been established for revenue purposes or pro- 
tection. If for revenue purposes, then to admit this raw material 
free would be to frustrate that intention, for the person who 
imported the green root would save 3^d. per lb., and consequently 
not a single pound of roast or ground chicory would be imported. 
Under these circumstances the Court will struggle against an 
interpretation that would defeat the object of the Legislature. 
Then there is the object of protecting articles grown in the 
country, and this object would also be defeated if this raw material 
could be admitted free. There may have been another object. In 
England the manufacture of chicory is subject to many restrictions, 
for the article is considered a deleterious compound, and there is a 
penalty for selling chicory mixed with coffee imless the packages 
are labelled " chicory mixed with coffee." This high duty might 
have been put on to prevent the too free use of this drug. The 
claim states that the only chicoiy known in the colony is the 
brown powder. If so, the kiln-dried and roast could come in free. 
And it is in evidence that the roasted article is frequently used 
with coffee. The plaintiffs knew that the kiln-dried chicory 
would have to pay duty, so they understood chicory to mean some- 
thing else than the powder. 

Symony Q,G., in reply. — In trying to arrive at the real meaning 
pf the Legislfbture, one elemei:^t is to Iqo^ e^t the spirit of th^ 
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enaotment aa a whole. The argument of the other side means 
that if two articles of the same name, but of a different character, 
arrived at Port Adelaide they would be liable to the same duty. 
In previous tariffs all articles were dutiable except those 
enumerated on the free list, in the present one all are free except 
those specially mentioned. If Mr. Mann*9 arguments were correct, 
cocoa-nibs should be free, and therefore chicory-roots should be 
free. As to the construction of ambiguous words, 

Att.'GeH. V. Lockwoody 9 M. <fe W., 393 
Att.-Oen, V. Lamjjloughy 3 Ex. Div., 225 
Dwarris on Statutes, 580. 

There is a differential duty in the Imperial Act for raw and manufac- 
tured chicory, and also in the local tariff in reference to coffee; and so 
if there was to be a duty at all on raw chicory, it would not be 
the same as on the manufactured ' article. English legislation 
cannot affect this question. The obvious criticism on that tariff 
is that the raw or kiln-dried does not apply to the root. With 
regard to the letters plaintiffs have written, the words which have 
been used indiscriminately are chicory, chicory-root, root, green 
root ; and it must be remembered that they were written and 
received by those who understood what the subject was. 

BouoAUT, J. — If I had any doubt as to what my judgment 
should be, I would take time to consider it ; but I have no doubt, 
and I therefore think it desirable, and convenient to both parties, 
especially as there is an appeal, that they should know what my 
judgment is at the present time. I do not mean to say that there 
is no doubt in the case, for the elaborate and powerful arguments 
of Mr, Symon made it very doubtful indeed whether, if the Legis- 
lature had had all that he has shown before them, they might not 
have further considered the point. But I have not to consider all 
sorts of subtle doubts that men in trade and conmierce or men of 
the genius of the learned counsel can raise upon what ought to be 
meant by the Act I have simply to lay down what the Legis- 
lature has said, using my best judgment on the meaning of the 
words of the Act as they are written. Mr. Symon quoted one of the 
leftmed judgesi who said thf^t if anythmg seemed idbsurd^ iucou< 
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yenienty mischievouSy or objectless, if the words were construed in 
a particular manner, it might raise doubt, although they were not 
to overpower the clear use of the words. But there is nothing 
absurd, inconvenient, or mischievous in the construction contended 
for by the Customs in this case. Undoubtedly Mr, Symon has gone 
far to convince me that it might be, and probably it is, objectless. 
But I am not called upon to express an opinion on that; the ques- 
tion I have, as a Judge, to decide is, what is the meaning of the 
word "chicory." Mr, Mann says chicory means chicory. Mr, 
Symon says it means something else. Mr, Mann says it means 
chicory generally; Mr, Symon contends that it is chicory specially, 
and a particular part only of special chicory. Now, in aid 
of Mr, Symon^s arguments, he has brought certain evidence 
upon which I do not consider myself called upon to express 
an opinion, because I go upon the effect of the evidence 
before me in support of the fifth paragraph of the plaintiffs' 
claim ; — " Before, and at the time of the passing of the Act No. 
34, of 1876, and for long afterwards, the only article known to 
the trade of the province as chicory and imported under that 
designation was a dry powder, being a manufactured article, roast 
and ground." Now, I should be inclined to say that is demurrable. 
It is not a question as to whether it is known to the trade, but 
whether it is known in an ordinary sense. Because, if it were only 
considered as being known to the trade, the case of a man who 
mixes in a'shop something that is only known to him would have 
to be taken, as well as that of the wholesale grocer. That is not 
the true way in which the Customs Act is to be construed ; the 
ordinary meaning should be put on a word. Mr, Symon has 
pressed me as to the construction put on the Act by the Customs 
officers. It, however, really has no legal bearing on the case. 
They did not know what it was, and so I cannot use against the 
defendant what took place between them and Mr. Eneebone. 
That could have no bearing on the legal [interpretation to be 
placed on the word, although if, as I was led from the opening to 
suppose, the attention of the Customs had been called for some 
months to the case, I should have considered it on the question of 
costs. If the Customs officers, in their urgent desire to do their 
duty to the revenue, have been uuduly skilful iu deceiving, or en- 
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trapping Messrs. D. & J. Fowler, I should have visited them with 
costs. And even if they had been remiss in their duty I would 
have excluded them from costs. But the question involved in 
my judgment is " chicory or no chicory ;*' not whether prohibi- 
tive of free trade or not. I have nothing to do with whether it is 
for the benefit of free trade. Messrs. Fowler say now this is 
green root, and not chicory. In their letters Messrs. Fowler 
applied the word " chicory" to what they now say is not chicory, 
and what they now say is not dutiable. And the merchant who 
sold the root spoke of it as chicory, and not as green root, and the 
farmer who grew it of course spoke of it as chicory, and not as 
green root. I must hold that the plaintiffs used the word in the 
ordinary sense, because before their attention was drawn to it they 
called it chicory. In the ordinary sense it means the root, as well 
as that ground out of it. The plaintiffs also used it in this sense* 
With regard to the Imperial Statutes, Mr, SymKm says I cannot 
interpret the legislation of one colony by the Statutes of another. 
But on questions of tariff the Imperial Legislature keeps and 
holds a strict rule over the subordinate Legislatures, and I must 
recollect that the decisions of this Court can be appealed against 
in the Privy Council. And it is impossible to suppose that, if the 
Judges of the Privy Council had to decide the meaning of the word 
chicory in a case taken before them from here, they would ,not 
come to the same decision as the House of Lords in a similar case 
on appeal from an English tribunal. I cannot shut out that view 
in construing the meaning of the word chicory. The Imperial 
Act says " chicory or any other vegetable matter applicable to the 
uses of chicory or coffee." Then there is a distinction — " raw or 
kiln-dried chicory" (not chicory root), " roast or ground chicory" 
(not chicory root). I have before me, in this case, the four things 
— chicory raw, kiln-dried, roast, and ground : all four of them 
chicory — and, therefore, when these things are before me I should 
be straining the law — make myself a legislature if I put a different 
construction on these words from that clearly and palpably put on 
them in the Imperial Statute. I am convinced, therefore, that the 
word chicory is not used as chicory specially known amongst a par- 
ticular class of merchants of more or less limited business, but as 
ghicory generally. As to the authorities cited by Mr. Symon^ that 
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from " Maxwell on Statutes/' in regard to articles being spoken of 
in their ** known commercial sense/' at first much impressed me. 
But the authority cited by the author for this proposition do3s not 
carry it out, as it states that the words should be considered in 
their ordinaxy sense, and not in the limited sense referred to in 
the passage from " Maxwell." And in the other case cited by Mr. 
Symon — Staadey v. Wettem Insurance Company, L.R., 3 Ex. 7 — ^the 
learned Judge said articles in the Excise Act were to be taken in 
the sense ordinarily understood, and not in their commercial sense. 
In the case of Attorney-General y. Oreen the article was dutiable, 
and it was held to be so, notwithstanding what shape it might 
assume. In this way chicory is liable to duty. In looking at our 
Acts, I am with Mr, Synum as to the distinction attempted to be 
drawn by Mr. Mann between chicory in the Acts of 1860 and 
1870. He said because there was no mention of roots in the Act 
they must be excluded from the free list, but the fallacy is in 
using roots in place of chicory. Act 3, of 1860, is the first in 
which chicory is mentioned. Undoubtedly Mr. Symon has 
addressed a powerful argument to show that, as coffee and chicory 
are put together, they must be something of the same sort. In 
answer to this I have already shown from the Imperial legislation 
that the meaning of the word was chicory generic — ^in the lump. 
In the Act of 1863 the words have the same signification. 
Then came the Act of 1870, in which a distinction was drawn 
between coffee and cocoa raw and manufactured. I think that is 
in favour of the Customs, because, in the present Act, chicory and 
cocoa are left as they were in the previous Act, but a distinction is 
drawn in coffee, so that all cocoa and all chicory should be dutiable. 
But I put it on a broader ground : When there was a word used 
of ordinary signification I must give effect to it in its ordinary 
signification, and not in any limited or trade sense. And I am 
driven to that conclusion because the Imperial Legislature has 
used the term in the wider signification. The judgment will, 
therefore, be for the defendant. 

Judgmeni for defendant. 
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Wat, C.J., BoucAUT, J., Andrews, J.] [Common Law. 

29 September, 1881. 

In the Matter of Gabriel Bennett and Hbnrt Bennett, 

Insolvents. 

IN80LVJENT ACT, mO— Offence— Wofferiuff—Moneif loH out of 
the Colony — Gaming Act, 1875. 

Notiioithstanding the Q-cmwng Act, 1876, vihich renders null and void 
all watering contracts, and Section 83 of the Insolvent Act, 1860, 
which enables Assignees in Insolvency to recover back money paid 
for other than a valuable consideration, it is an offence under the 
Insolvent Act, 1860, for an Insolvent to have lost by wagering, 
within twelve months before the filing of the Petition for Adjudi' 
cation, more than £20 in one day, and it is immaterial whether the 
wager in respect of which such money is lost, be made, or such 
money be paid within or without this Province, 

This was a special case, stated by Way, C.J., actipg as Commis- 
sioner of Insolvency, setting out as follows :-« 

1. Gabriel and Henry Bennett, of Adelaide, cattle salesmen, 
wern, on the petition of William James Browne, filed in the 
Court of Insolvency, duly adjudicated insolvent on March 8, 1881. 
2. The insolvents were examined at the Court of Insolvency, and, 
at the adjourned final hearing, held on June 28, various charges 
were preferred against Henry Bennett by the assignees and his 
creditors, under subdivision 11 of Section 125 of the Insolvent Act, 
1860, and, amongst other charges, the following :— That the insol- 
vent, Henry Bennett, within one year next preceding the filing of 
the petition for adjudication of insolvency, namely, on May 7, 
1881, did lose by wagering, to wit, by betting on a race called the 
South Australian Stakes, £30; that, on November 9, 1880, he 
lost, by wagering on races run in Victoria, £160, and on November 
8, 1880, at the same races, by wagering, £42, £40, £29, and £46; 
that, within one y'ear next preceding the filing of the said petition, 
he lost, by wagering on certain races, within the one year, £800. 3. 
The evidence tendered in support of the charges proved that the 
insolvent, in one day, did lose, by gaming in South Australia, more 
than £20, and, within one year, more than £200, and paid such 
losses in South Australia. It was also proved that the insolvent, 
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within the period aforesaid, lost by gaming in Victoria, £20 in one 
day, and £200 in a year, and paid these losses, partly by cheque 
given by him in Victoria, but payable and paid in South Australia, 
and by one cheque of £160, given and cashed in Adelaide. It was 
also proved that the insolvent was unable to state the names of all 
the persons to whom he had paid the money so lost. At the 
respective times when such gambling losses were made, and the 
amount thereof paid, Henry Bennett was in insolvent circum- 
stances. 

The opinion of the Supreme Court is desired on the foUowing 
points : — Whether upon the facts as above stated, the insolvent 
has been guilty of any offence in terms of subdivision 11 of Section 

125 of the Insolvent Act, 1860, for which he ought to be ordered 
to be imprisoned under the provisiops of the said section. 1. As 
to wagers lost and paid in South Australia ; 2. As to wagers lost 
and paid in Victoria by cheque payable and paid in South Australia. 

Afann, Q.G,^ for the insolvent Henry Bennett. 

The Court has no jurisdiction as regards losses made by wagering 
outside the Colony. To constitute the offence there must be both 
a wagering and a loss, both of which must occur within the juris- 
diction. 

Moreover, gambling in itself is no offence unless it results in a 
loss. Here there is no loss, for, since the Gaming Act, 1875, the 
money can, under Section 83 of the Insolvent Act, 1860, be re- 
covered back by the assignees. This section is analogous to Section 

126 of the Imperial Statute 12 and 13 Vic. cap. 106, which has 
been held applicable to money paid without consideration. 

Kermngton v. Chantler^ 2 M & S., 36 
Ex parte Shorland, 7 Ves. 88 
Brown v. Bellaris, 5 Mad. 53. 

Without Imperial legislation giving that power, and there is none, 
the Court of Insolveucy has no jurisdiction over offences committed 
iu Victoria. 
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H. E. Downer for Dr. Browne, the opposing creditor. 

The insolvent comes to the Court and asks for his discharge, but 
before he is entitled to that he has to satisfy the Court of certain 
things, amongst others, that his debts have not been contracted 
through any improper causes. An offence under the Insolvent 
Act is very different from a criminal offence. The insolvent can 
always be released from imprisonment on payment of his debt& 
The jurisdiction is not limited to matters arising in the Colony. 
Section 134 gives to creditors beyond the jurisdiction the same 
remedies as local creditors. Whether the money can be recovered 
back is not the test. Money paid by way of fraudulent preference, 
whether within or beyond the jurisdiction, can be so recovered, yet 
the insolvent remains subject to the penal clauses of the Act in 
respect of such preference. Moreover, in this case the money can- 
not be recovered back, inasmuch as the insolvent has not been able 
to furnish the names of the persons to whom the same was lost. 

Gall for the assignees. 

Mann, Q.O., in reply. 

Way, C.J. — This case came before me in the Court of Insolvency, 
and, as it was one of first impression, I reserved the question for 
the consideration of this Court. I certainly do not regret that I 
so reserved it, because the exhaustive arguments which have 
been presented by the learned counsel on both sides, have freed 
my mind from any doubt at all with respect to the subject. 

The object of the section of the Insolvent Act, under which the 
insolvent was directed to be imprisoned at the suit of the assigneesj 
was undoubtedly intended to prevent persons in the insolvent's 
position from wasting the money that ought to go to their creditors 
in wagering or gambling. That was the object of the Act. 

The learned counsel for the insolvent admits that, but for the 
Graming Act, 1875, which was subsequently passed, the act of the 
insolvent in losing money within the Colony to the extent of ^20 
in one day, or ^200 within a year, did render him liable to be im- 
prisoned within this section of the Act; but, his contention is, 
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that, in consequence of the passing of the Gaming Act, 1875, that 
result no longer follows. 

It is undoubtedly, at first sight, a startling proposition that an 
Act passed by the Legislature for the purpose of discouraging 
gambling and rendering unlawful many things that had 
previously been lawful, that an Act aimed against wagering con- 
tracts and gambling, should have the effect of repealing, by im- 
plication, the provisions for punishing the wasting, by the insol- 
vent, of the creditors' money in gambling transactions. It would 
be strange that the subsequent enactment, which was intended to 
have the wider scope, and to discourage gambling altogether, 
should have the effect of enabling insolvents to waste their credi- 
tors' substance in that manner. In addition to this, it appears 
to me that the proposition is even more startling when it is 
remembered that a similar provision against gambling was passed 
in England in the Bankruptcy Act, 1849. 

Similar Acts to the Gaming Act in force in this Province were 
the law in England. Evidently the Legislature was under the im- 
pression that the prohibition contained in this Act would render 
conduct such as the insolvent has been guilty of in this case 

punishable. 

• 

The argument on the first branch is, that the Act, 13 of 1875, 
Section 10, renders all contracts to game or wager void. Then it 
was urged that any wager made by the insolvent could not have 
been recovered from him, and Section 83 of the Insolvent Act, 
1860, was referred to, which enables assignees to recover back 
money not paid for a valuable consideration, that is, amongst other 
things, not paid in pursuance of a valid contract. Mr. Mann argued 
that this money could be recovered back under this section, but a 
reference to the words of the Insolvency Act itself, shows that a 
loss made by an insolvent in wagering within a year preceding his 
insolvency, was not such a loss as the Insolvent Act contemplated 
as being capable of being recovered baick. Although the assignees 
can in some cases recover back money from the person to whom it 
has been paid, yet the offence of the insolvent remains complete : 
the money has been lost by him. Of course there is the subsidiaiy 
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answer to that part of the case which has been pointed out by Mr, 
Doumer. It was also lost to the estate, for it' could not be recovered 
by the assignees, as the insolvent was unable to say to whom he 
paid it over. 

Secondly, it was argued that this money could not be said to be 
lost in a wagering contract, because wagering contracts had been 
rendered void, and it was, therefore^, not lost under any contract at 
alL It appears to me that the answer to that argument is that 
the words of the Act are not that the insolvent should have lost in 
a valid wagering or betting contract any sum of money, but the 
words are that he has lost in any sort of wagering or gaming, and 
that the transactions would as much come within the language of 
the Statute as if the money had been paid over in pursuance of a 
gaming contract which was illegal and void prior to the passing of 
the Gaming Act. 

If that construction of the Statute be correct, then the applica- 
tion of the Act is not altered by the subsequent Act. But, with 
respect to that part of the case, my mind is fortified by the legal 
maxim relating to Statutes. Generalia spedaltbus non derogant ; 
that is, a subsequent enactment of a general character does not 
repeal by implication a previous special enactment. The gene- 
ral enactment in this case, on which the learned counsel relied, 
was the Gaming Act, and the special enactment, not repealed by 
implication, was the section under which the insolvent has been 
ordered to be imprisoned. On principle, as well as upon the verbal 
construction of the Statute, it appears to me that the general argu- 
ment on behalf of the insolvent fails. 

But then, it is said, that part of the transaction — the 
wagering — was in Melbourne, and a large part of the money 
lost was paid out of the Colony. If the Court were dealing 
with a criminal act — with felony, treason, or misdemeanour, 
this would, in all probability, be an answer to the case. 
But, I agree with Mr, Doumer that this section of the Insol- 
vent Act, though penal in its character, does not deal with criminal 
offences. Crime is an offence against the public, and it must come 
within the classification of either treason, felony, or misdemeanour. 



i:jo s. a. law reports. im. 



SUPB.M, CO.BT. j \Zl^^%^: fZ^^" i COMMON L.W. 

Misdemeanour is a public offence which is punishable by indict- 
ment, unless a summary procedure is provided in respect of 
it. Misconduct, which is the subject of the 125th Section of the 
Insolvent Act, is not a misdemeanour at alL They are innocent 
cases, so far as the general public are concerned, and they involve 
no penal consequences to the person committing them, or guilty of 
the omissions therein referred to, unless he become an insolvent. 
And then, the only result they have upon the insolvent is in so &r 
as they may have an effect in delaying his discharge from imprison- 
ment at the suit of the assignees. No doubt Section 125 describes 
the cases as offences, and speaks of their consequences as punish- 
able, but the Court cannot fritter away the plain meaning of 
the Statute by verbal criticism of that kind, but must look at the 
substance. When we look from the form to the substance 
of the enactment, we find that these acts are not in their inception 
— nor in the way in which they are to be investigated or punished — 
crimes. Therefore it appears to me that the argument with respect 
to the want of jurisdiction fails, and that the insolvent was properly 
directed to be imprisoned in respect of both classes of offences, 
which are referred to in the order of the Insolvent Court. 

BouoAUT, J. — I have listened with very great admiration to the 
ailments of Mr. Mann, but I never had any real difficulty as to 
first part of his contention, the meaning of the word ''lost." There 
is no canon for construing the words of a Statute clearer to my 
mind than that brought before me in the late Customs case — ^that 
the ordinaxy sense should be applied to the words under con- 
sideration. Looking at the Statute in this way, it is impossible 
to say that the money was not lost by some sort of wager. Mr. 
Mann says that it may possiby be recovered, but that depends 
upon other people, and, so far as the insolvent is concerned, it is 
lost, and I see no means, in this Colony, by which it can be re- 
covered. Mr. Mann also says that the law is now different, with 
respect to wagering from what it was when the Insolvent Act, 
1860, was passed, but I do not think that that alters the matter. 
The Legislature, when passing the Gaming Act, had not this Insol- 
vent Act before their minds. A general Act, passed with the o^ect 
of restraining gambling, could not affect this particular Act, which 
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deals only with a man, at the time and in the event of his, insol- 
rency. I do not agree, either, with Mr, Mann, that his client 
should receive the benefit of the doubt he suggests, because, in 
cases affecting the jurisdiction of a Court and not the quality of 
the evidence given against a man, the Superior Courts endeavour 
to maintain the jurisdiction. I concede that the Court of Insol- 
vency has no right to deal with offences of a criminal nature com- 
mitted in another Colony, but the offence with which this insolvent 
is charged, is not a criminal offence. It is not a misdemeanour 
and could not be tried on indictment. The clause simply vests in 
the Court of Insolvency power to postpone the discharge of an 
insolvent who might, at Common Law, have been kept in goal per- 
petually. Under these circumstances I am of opinion that the 
decision of the Court below was right. 

Andrews, J., concurred. 

Decision upheld. 
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21 OOTOBEBy AND 16 NOVEMBBBy 1881. 

Wallis v. Dawkins AND Anothbb. 

D0& ACT, 6 of IS67, —Injury hy dog9—PubUc MghwaySeienier. 

In an action against the owner of dogs for injuriee done hy them to a 
person lavofidly passing along a public highway, no evidence of 
scienter is necessary to entitle the plaintiff to recover, 

RuLB to set aside the verdict for the defendant, and for a new 
trial on the grounds that the Court below improperly held that 
evidence of scienter was necessary, and that there was no such 
evidence. 

The action was for damages sustained by the plaintiff through 
certain dogs of the defendants having rushed at and attacked him 
whilst he was passing along Kingston Terrace, North Adelaide. 

At the trial, in the Local Court of Adelaide, a verdict was 
entered for the defendant, on the ground that there was no 
evidence of scienter. 

On motion for the rule, the following authorities were cited — 

Dog Act, 1867, Sec. 19. 

Apptehee v. Percy^ L.R., 9 C.P. 647 

Seymour v. CatUson, 5 Q.B.D. 359 

Smith now moved that the rule be made absolute. 

H, F. Doumer showed cause— 

Per Curiam. —No evidence of scienter was necessary. The rule 
must be made absolute ; costs to abide the event 

Rvle absolute aecordin^ly. 
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In thb Matter of thb Will of Jambs Harris. 

WILL, — Ltfawt — Beneflcictty — Maintenance, 

A Tettaior devised and bequeathed his real and personal estate to 
Trustees in trust for his son G for life, with remainder to the 
first son of G in fee-simple, subject to a proviso that the estate 
should go to the second son of G in the event of the first son 
dying wider the age of 21 years, and with similar provisoes in the 
event of such second or any younger son dying under that age. 
The wiU further provided that during the minority of any minor 
s presumptively entitled to the estate, the Trustees should cuscmm^ 
late the rents and profits for the benefit of the person ultimately 
entitled to the estate. G died, leaving his widow and one son S. 

Ordered. — That the Trustees pay to the mother of S out of the ,income 
of the estate, a reasonable sum, which was fixed by the Court, for 
the maintenance cmd education of JS. 

This was an originating summons calling upon the trustees of 
the will of James Harris, late of Marden, market gardener, 
deceased, to show cause why the sum of ^300 per annum should 
not be allowed for the education and maintenance of Edgar Harris 
from May 8, 1881, and from time to time during his minority, 
and why such allowance should not be paid by such trustees to 
Marian Herberto Harris by half-yearly payments out of the in. 
come of the said infant's estate under the will, the first payments 
to be made forthwith ; and why the cost of the application should 
not be taxed as between solicitor and client ; and why the trustees 
should not pay the same out of any moneys that might come to 
their hands belonging to the infant. 

James Harris, by his will, after making certain specific bequests, 
gave the residue of the estate to George Henry Harris, his son, for 
his life, with remainder to the first son of George Henry Harris in 
fee-simple. If the first son died under the age of 21 years the 
estate should go to the second and every subsequent son of George 
Henry Harris successively, according to seniority, in fee-simple, so 
that the estate of such second or subsequent son should, in the 
event of his death under the age of 21 years, be divested, and go 
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over to his next brother. If there should be no son who should 
attam the age of 21 years, the property to go to the daughter or 
daughters of George Henry Harris in fee-simple ; and if there be 
more than one, as tenants in common. If there were no daughters 
the property to go to the heirs-at-law of George Henry Harris in 
fee- simple. There was also a declaration in the will that the 
trustees, during the minority of any person entitled to any real 
estate, or in expectancy to the testator's residuary, personal estate, 
or any part thereof, should receive the rents, issues, profits, 
interest, and annual income of the estate to which such person 
should be so entitled, and accumulate the same at compound 
interest by investing it and the resulting income thereof to the 
intent that such accumulations should follow the destination of 
the estate from which the same had arisen. 

Downer y Q.C, Att.-Gen., for the applicants. 

SymoUf 0,0, f for the trustees. 

BoucAUT, J. — Owing to the numerous and intricate points in- 
volved, it would be exceedingly difficult, if not almost improper, 
to deal with the matter at once, if there had been other persons 
named who would be directly interested in the property. It is, 
however, abundantly clear that the only persons who could possibly 
be interested on any construction of the will are the mother and 
the heirs-at-law of the father. The heir-at-law of the father would 
prima facie be the boy himself, and therefore any other persons 
interested under the will are exceedingly remote, if there are any 
at all. Under these circumstances I shall deal with the matter 
at once. The personal property is more or less contingent. 
Under the Trustee Act the trustees of the will have power to 
allow the infant maintenance, and I shall therefore take that into 
consideration in dealing with the question now. But there is a 
bequest of real estate to the father for life, afterwards to the son 
in fee-simple, to be divested in case of his death. There is a 
power under the will authorizing the trustees to receive rent and 
accumulate. But that in no way affects the bequests to the boy. 
Then, if it did, it would still be competent for the trustees imder 
the Trustee Act to make some allowance for maintenance to the 
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infant petitioner. Then comes the question of the interest over. 
I have already shown that these interests are exceedingly remote 
if any, and the case of Decrambes v. Tomkins, 1 Cox's, ch. 133, 
does not touch the point because in that they were contingent 
gifts. These are absolutely vested gifts to the sons, and not con- 
tingent. But if they were contingent the Trustee Act would come 
into force ; and there are grounds for the Court to deal with the 
property. Then I will deal with the declaration in the will with 
regard to the accumulation. Undoubtedly it is clear and precise, 
and if there were other children interested in the matter, I very 
much doubt if the Court could deal with it. The cases of Stretch 
V. WatkinSy 1 Mad., 253, and Greenwell v. Greenwelly 5 Ves. 194, 
show that, in many instances, notwithstanding an express declara- 
tion for accumulation, the Court has ordered some payment for 
the maintenance of the infant. I think I ought to follow those 
cases, more especially as there are no others interested. As to the 
amount of maintenance asked for, I have had the benefit of a con- 
ference with the Master, and he agrees that ^300 a year would be 
too much, especially in the face of the power for accumulation 
I think it would be sufl&cient to allow £50 a year for education, 
j£30 for clothing, and £30 for contingencies, the amount for 
medical attendance, as the boy is in delicate health, to be approved 
of by the Master ; payments to be made half-yearly in advance, 
and the payment of the X87, already expended by the mother, 
forthwith out of the funds in hand, if any ; the costs of all parties 
to come out of the estate. 



Order accordingly. 
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19 Ain> 20 Decembkb, 1881. 

Harybt ▼. The Adblaidb asd Hindmabsh Tbamwat Gompant, 

LmiTiu). 

COXPAJmOSS ACT^ 196L—" JPropoted exiemnom9''—Smfficiemey of 

tuiei 



The Dirtdort of « Com^€tmjf rtgidend mmder He Ompamies Act, 
1864^ eomwemed m mteeiimf iff fke Compamyfor ike pmrpo»e of con- 
eiderimf " proposed exteusioms,'^ mmd ai smA mieeUug a reeolmtum 
** Tkmi Ue p ro p o u d exiemsiom of ike Compotes 
f, «t egplmimed hf He Cimrtmamt ie, amd is, ierthy 
tgpproeedJ* Ai ike mteetimy mewc ItjMs, dier Ham Hose iuiemded 
kf ike reeolmiiom^ mere dieemtted^ mmd tt f etfe d io as "proposed 



Tke plmiafiijr, m ikmnkoider^ wms preeesd mi He akoee fsteetimg, hU 
pretesied m^imif ike proposed meiiou o« ike yr omm d, amomgst 
oikert^ ^ He imeefteiemty of ike 



Om mtOomfbr «ni u^faactfiMi io rettrmim He Cosepmuf mmd Us Directors 
f^mm eatpemdts^ a wg y ^ He C o ssp m rnp im eiinuiM^ pmrsmamt io 
He eikmee moimtiom — 



HaU— IWf ike resolmiiom wmskmdmmd imm^Seiemi^ mmd ike plaimtiff 
wms mmOUed im ike usjfmmtHmm n«ytf . 



ikepimimiijr^ AfltMMr mUmeded ike ■erfi'ay, wms mot 
emimp p ed frmss oetiiiM^ mp ike ims^iiemey ^ ike maOee of ike 
m^feetsjor mkiek ike memee mms 



Tms ^«i mn actxoii for an injaiictkn to lestnin the defendant 
Oompanj and its Dineetots fewn apphrii^ the cafxtaL lepreaented 
hj S^OOO shares aathMriied in 1;^7S^ to anj cither porpoae than 
that qT the ooostnietion of lines fi^un OXIonnell Stzeet» North 
Adelaide, to Hindnaush and the G^rai^e, fer vhich an Act had 
been ohtained in 1877. 

The &cfts safficientlj iippeMr firom the head-note and jodgmenta. 



<%«HNi^ Q.C^ and C. C Ku^^ for the pkintaff; Ifam, Q,C., 
and 6M for the detSHidants. 

EotCACT^ J. — This is a scut htvyaght hr Hr, Hairej, a share- 
h<Ader in the defendunt Company, for an kginiieKian to restrain the 
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Directors from expending a portion of their capital in the con- 
struction of a tramway to Henley Beach. Mr. Syrrion^a case was 
shaped in two ways — (1) A want of Ixma fides on the part of the 
Directors in appropriating money devoted to one purpose to 
another, and (2) That the resolution was technically bad. By 
conseut of the learned counsel on both sides I am not called upon 
to give any judgment on the first branch of the argument. I 
think it only just to the defendants that I should emphasize that 
Mr, Symon has disclaimed making any charge against them of 
actual moral turpitude, and has* simply raised a question as to 
breach of trust. And that makes it less unsatisfactory to me when 
called upon by the parties to decide the question on the other 
point — the validity of the resolution. I have heard a very able 
argument, and have taken a view, which I indicated, against the 
validity of the resolution. And it is right that I should say that 
I am not so clear as I have been about it, because I have been 
pressed by the very close and subtle argument of Mr. Mann, but 
if I were to take time to consider it I do not think I should come 
to any other conclusion, because the consequences of upholding such 
a vague and indefinite resolution would be very serious. There- 
fore, considering that, I shall deal with the subject, so as to show 
Mr. Mann my reasons for thinking the resolution bad. First of 
all, as to the argument of the resolution being sufficient in itself 
when read over : it palpably refers to something said by the 
Chairman. " The proposed extensions, as explained by the Chair 
man," is vague, and undoubtedly, in this case, open to ambiguity. 
It is not so clear that it would necessarily convey to every share- 
holder's mind that it referred to this particular line to Henley 
Beach, and not to the lines to New Thebarton and the Grange, 
which were spoken of at the same time, and had been spoken of 
as extensions. While not regarding this ambiguity as conclusive 
of the matter, I have founded my judgment on this point — that 
this resolution is .vague, because companies, under such a reso- 
lution, could over-ride majorities and imperil a man's interests in 
a large degree, contrary to the spirit of their articles and contrary 
to the spirit of the Companies Act. The 66th Section of the 
Companies Act is larger and more restrictive to the Company than 
the words in the Articles of Association in the present case, 
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which simply say, "The Directors shall cause irinutes to be 
made," whereas the Act says, " Every Company under this Act 
shall cause minutes of all resolutions and proceedings and general 
meetings of Directors or Managers to be duly entered in books 
kept for the purpose." I cannot say, and I should require some 
strong arguments to convince me, that any Judge should say that 
a resolution setting forth that " the proposed extension, as 
explained by the Chairman, should be, and is, hereby approved " 
was duly entered in the book as a proceeding of that meeting. 
Holding the resolution to be bad on that ground, it is not 
necessary to go into the question of sufficiency of notice. Mr. 
Mann*8 argument with regard to Mr. Harvey attending a meeting 
of the shareholders would point more strongly against him as a 
waiver of notice than as a waiver of any irregularities in the reso- 
lution, but on that, although I am influenced by the argument, 
I think it would be very hard on Mr. Harvey, who attended the 
meeting and objected to and protested against the proceedings, to 
say that this amoimted to a waiver. But I express no definite 
opinion on that point, as I hold that the resolution itself is bad. 
Then Mr, Mann argued that Mr. Harvey was estopped from 
objecting to what was done at this meeting. I have doubts as to 
whether he is not estopped as to the notice, but I do not think he 
is as to the resolution. Before I can say he is estopped it must 
appear that he has done something showing an actual acquiescence 
— something leading the Directors to take a different status from 
that which they would otherwise have done, and showing that he 
knew precisely what was being done. Well, it has been shown 
that he acted under protest. Mr. Mann argues that the resolu- 
tion must refer to this line, because the Company could not carry 
it out without an Act. Mr. Symon, however, has pointed out 
that there were two other lines which Mr. Harvey supported — 
those to New Thebarton and the Grange — which were spoken of 
as " proposed extensions." And that being the case, I will not, on 
the authority of the case cited, extend against Mr. Harvey strictly 
the suggestion that his attending the meeting has estopped him 
from objecting to both the notice and the resolution. Although 
the case referred to shows that a man cannot attend and fight and 
take the benefit of fighting at the meeting, and afterwards lie by 
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for some months and then stir the matter up again, it does not 
decide the point here involved. There was no lying-by in the pro- 
ceedings ; in this case there was a fight all along. And, therefore, 
there is a manifest distinction between the case cited and the par- 
ticular circumstances under which Mr. Harvey attended and 
protested. Then as to the subsequent meeting Mr, Mann has 
referred to, I have already expressed my opinion during the argu- 
ment that I cannot uphold or support the resolution set out in 
the pleadings when it is bad. I am dealing with the case on the 
strict legal right of Mr. Harvey. He is certainly not entitled to 
any extraordinary equitable intervention. He is a shareholder of 
the Company having a most limited and paltry interest, and he is 
availing himself of his right to enforce his claim against the 
Company by reason of the defect of his notice — a position which 
he has a right to adopt, but in which the Court will not go out of 
its way to assist him. It was admitted during the argument that 
Mr. Harvey's main interest is in the Grange rather than in this 
Company. I mention this because I feel that I am not entitled to 
give any particular equitable consideration to him. Then I wish 
to point out that the Company is in no better position, because I 
think it is the duty of a Court of Equity to see that these 
Companies act with some reasonable reference to their Articles of 
Association and Act of Parliament. I do not wish to be severe on 
the gentleman who drew up the resolution, but men must know, 
whece immense interests are at stake, where himdreds of families 
are often ruined by practices of companies, that they must have 
minutes and resolutions kept in such a manner that they can be 
referred to by those persons who oppose them in anything done 
under them. Nothing of the sort, was done here, and I cannot do 
otherwise than say that any strict technical right Mr. Harvey 
sought to avail himself of, the defendants have brought upon 
themselves by their gross negligence. Companies have no right to 
treat their shareholders in the way this Company has done. * If 
this resolution had been drawn by a clerk who had had twelve 
months' training in Company law, I should say the sooner he left 
it and went to the awl or the anvil the better. It is not endurable 
that this state of things should be allowed. On the strict 
technical ground Mr. Harvey is entitled to an injunction to 
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restrain the Company from acting under the resolution and con- 
structing a line to Henley Beach. The form of the injunction will 
be : — ^That the defendants be restrained from applying any portion 
of the funds and capital of the Company, represented by shares 
5,000 to 10,000, in the construction or maintenance of, or towards 
providing plant or material for the said line to Henley Beach, by 
way of or beyond New Thebarton, until and unless such extension 
to Henley Beach or beyond New Thebarton has been duly 
authorized by the holders of the original shares from 1 to 5,000. 

Irijunction accordingly. 
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Mair v. Boothbt. 

DSMUltSSS — Soldmg over UU hearing — Illegal agreement^Sighte 
of parties inte^ B»— Company — Promoter*, 



To an action for remuneration for assiating at defendants request to 
float a certain Company the defendant pleaded that the plaintiff 
WM, with others, one of the promoters of the Company, and as 
such received a sum qf £105 /rom the Company as a remuneration 
for his services ; thai, at the time of the making of the agreement 
sued on, the plaintiff was such promoter and the defendant 
engineer of the proposed Company ; and that the last-mentioned 
agreement w<u made without the knowledge of plaintiff's fellow, 
promoters or of the shareholders, Demt&rrer to above plea 
ordered to stand over till hearing to enable facts to be more 
precisely ascertained, 

QnsBre — Whether the above agreemeni was illegal, and if so, whether 
the defendant could avail himself of such illegality as a defence 
to the action. 

Demurrer to defendant's plea. 

The claim stated : — The plaintiff's claim is for remuneration for 
services rendered by plaintiff at defendant's request in assisting in 
the floating and carrying out of the Glenelg and South Coast 
Tramway Company, Limited. The remuneration was agreed at 
one-fifth of all conmiission received by the defendant. The 
plaintiff also claims interest at the rate of J&IO per centum per 
annum on such agreed remuneration from the date of receipt of 
the commission by the defendant. The defendant received a 
commission between June 28, 1878, and October 4, 1879, com- 
mission amountingto £900, of which the plaintiff's share of such one- 
fifth amounted to J&180. The interest due to date is £37 2s. 
Id., making a total claim of J&217 2s. Id. The plaintiff also 
claims interest on the said sum of £180 from date hereof till pay- 
ment or judgment. 

The defence was — 1. The defendant denies that the plaintiff ever 
rendered him any service in assisting in the floating and carrying 
out of the Olenelg and South Coast Tramway Company, Limited, 
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as alleged by the plaintiff in his statement of claim. 2. The 
defendant says that the plaintiff was one of- the original promoters 
of the Glenelg and Brighton Tramway Company, and that the 
plaintiff, with A. Campbell, M.D., W. G. Chinner, J. Counsell, G. 
R. Debney, J. Downing, J. Hodgkiss, C. Holland, T. King, Sir G. 
S. Kingston, W. Reynell, W. Townsend, and S. R. Wakefield, as 
promoters of the Company, in May, 1877, issued a prospectus of 
the said Company, and in pursuance of such prospectus numerous 
persons in South Australia applied for shares, and had the same 
allotted to them by the plaintiff and his co-promoters and became 
shareholders in the said Company. 3. The defendant says that in 
the said prospectus the plaintiff is described as one of the 
promoters and the defendant is described as one of the engineers 
of the Company. 4. The defendant says that the contract or 
agreement between the plaintiff and himself, and under which the 
plaintiff now sues, was contained in the following letter : — 
" Wallaroo Mines Office, Adelaide, August 7, 1877. W. Mair, 
Esq., Adelaide. — Dear Sir — ^As arranged between us, I hereby 
undertake and promise to pay to you for your services in assisting 
me to float and carry out the Glenelg and Brighton Tramway 
Company one-fifth of all commissions from bonuses I may receive 
from the promoters or Directors of the Company for constructing 
the line of tramway, plant, &c. — Yours faithfully, B. Boothby." 
5. The defendant says that the services, if any, performed by the 
plaintiff in assisting and floating the said Company were performed 
by him in his capacity of promoter of the said Company, and not 
otherwise. The defendant further alleges that the plaintiff 
received from and was paid by the Directors of the said Company, 
as soon as it was formed, the sum of £105 for his services in 
assisting to float the said Company. 6. At the time when the 
plaintiff and the defendant entered into the agreement contained 
in the fourth paragraph, the plaintiff was a promoter of the said 
Company and the defendant was the engineer of it, and the defen- 
dant alleges that such agreement was never disclosed to the other 
promoters of the said Company, or to the allottees of the shares 
or shareholders who subscribed for and took shares in the said 
Company, but the same was wrongfully concealed and kept secret 
from them by the plaintiff. The defendant further alleges that 
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the Directors who appointed him to the position of engineer to the 
said Company so soon as it was formed were the said Dr. Campbell^ 
J. Gounsell, J. Hodgkiss, Sir G. S. Kingston, and T. King, who 
were co-promoters with the plaintiff in issuing the original pros- 
pectus j and the defendant charges that the plaintiff never 
informed them of the said agreement, neither while they were 
promoters nor upon their being subsequently appointed Directors, 
and the defendant submits that the said contract is invalid and 
illegal, and the plaintiff cannot enforce it against him. 

To this defence the following demurrer was entered on May 8 : — 
The plaintiff demurs to so much of the defence as sets up that the 
contract is an invalid and illegal one, and says that the same is bad 
in law, on the ground that the facts allied disclose no invalidity 
or illegality disentitling the plaintiff to recover. 

W, J. Beit in support of the plea. First, the plaintiff was 
one of the promoters, and occupied a fiduciary relationship ; 
secondly, while he was in that relationship he entered into the 
agreement by which he was to receive 20 per cent, of the defen. 
dant's salary as engineer ; thirdly, he wrongfully kept this agree- 
ment secret from his co-promaters and allottees of shares. 

BagjudL v. CarHon, 47 L.J.y Ch. 31 
HarnngUm v. The Victoria Graving Dock Company^ 3 
L.R., Q.B., 549. 

The Company should be a party to the suit, and the Court will not 
uphold an illegal agreement like this. If a lump sum were to be 
paid, the position would have been very different ; but the defen- 
dant's salary and conmiission were altogether unfixed. 

Thompson v. Blackstone^ 6 Beav., 470 
Bede v. OakeSy 13 W.R, 303. 

Symorif Q,C., in support of the demurrer. According to the 
agreement the sum is as fixed as if it were a lump amount. Before 
it was entered into, this remuneration depended upon what the 
defendtot was to receive^depended upon his services as engineer, 
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with which the plaintiff had nothing to do. The agreement may 
be voidable, but it is not void at the instance of the defendant. 
The defence cannot be raised that the money is not the plaintiff's, 
but the Company's, because it is not a technical objection to the 
agreement, but affects its substance. If the contract is illegal, the 
Company could not be a party to the action. If the Company 
can recover, the contract is good. [Bouoaut, J. — Not necessarily, 
as they might recover the money on the ground that it was money 
received to their use.] To recover the money they must affirm the 
contract. [Bouoaut, J. — They might repudiate it altogether, 
according to the cases cited.] It was not necessary to make the 
Company a party to the agreement. If it is legal the plaintiff is 
entitled to the money just as if he were a trustee of the Company. 
The cases cited only establish a well-known and generally admitted 
doctrine of law : that persons holding certain relations cannot buy 
or sell offices. They do not apply to the plaintiff, who was engaged 
to assist in carrying out the Company — in other words, to discharge 
his duties as promoter with greater zeal, and that under the circum- 
stances was not illegal. The position of the parties may be described 
in the following manner : — If this agreement is legal the plaintiff 
is certainly entitled to recover from the defendant, and the 
Company may or may not be entitled to recover from the plaintiff. 
The agreement may be illegal, malum in se, or malum simpliciter ; 
but it is incumbent on the other side to show one or the other. 
The right of an agent to make money out of his principal depends 
on the validity of the contract. The cases referred to as dealing 
with trusts are not to the point, because they only show that the 
Court of Equity will not place itself in the position of having to 
enforce a breach of trust which does not exist in the present case. 

Cover's case, 1 Ch. D., 182. 

If the agreement was not illegal in its inception, no subsequent 
non-disclosure to the Directors could make it illegal 



TT. J. Belt in reply. 



Cur. advn vult. 



1881. S. A. LAW REPORTS. 145 

SuPREMX Court. Mair v. Boothby. Common Law, 

22 December, 1 SSI- 
Wat, C.J., now delivered judgment herein as follows: — This 
was an action to recover JBISO, and interest, being 20 per cent, of 
the commission received by the defendant as engineer of the 
Glenelg and South Coast Railway, which the defendant agreed to 
pay to the plaintiff for his services in floating the Company. The 
defendant, by his plea, says that the agreement between the 
plaintiff and himself was to be kept secret from the Company and 
the plaintiff's fellow-promoters, and the plaintiff has been paid by 
the Company for his services, and under these circumstances the 
alleged agreement is fraudulent. The plaintiff demurred to this 
plea as being no answer to the action. 

If this agreement had been between strangers to the Company 
it would have been an innocent and valid agreement. Is it altered 
by the plaintiff being a promoter, and the defendant the engineer 
of the Company 1 It has been decided by the Common Law and 
Equity Courts in England, not merely by the three Divisional 
Courts, but also by the Court of Appeal and the House of Lords 
itself, in a series of decisions, of which the New Sombrero Phosphate 
Company v. Erlanger (5 Ch., Div. 73', 3 App. Cas. 1218) 
is one of the leading cases, that a promoter of a company 
stands in a fiduciary position towards the company which 
he is seeking to promote, and a secret agreement, under 
which he is to have an advantage not disclosed to the Company, 
would be a fraudulent agreement, as against the Company. But 
these cases have not decided that such an agreement would be void, 
as between the parties to it and other persons than the Company. 
In the case of Harrington v. Victoria Graving Dock Company 
(3 Q.B.D. 549), it was decided that a contract, which was, in effect, 
a bribe to an officer of the Company to act inconsistently with his 
duty, though his mind was not biassed, and he had performed the 
contract he had entered into, could not be enforced by him, and 
was void. 

But, in this case, the contract was to do something not incon- 
sistent with the plaintiff's duties to the Company ; it was to float 
or start it, It was, therefore, not a contract to do anything wrong. 



146 S. A. LAW REPORTS. 1881. 

- - - ~ ' ~ 

SVFREMB CODRT. MaIR Y. BoOTHBT. CoBIMON LaW. 

The plea states that the services which the plaintiff rendered were 
as promoter, and that he was paid by the Company £105 in respect 
of them. 



It does not appear on any part of the pleadings that there was, 
or was not, an agreement between the plaintiff and his fellow- 
promoters to assist in floating the Company, or, if there was such 
an agreement, whether it was entered into before, or contem- 
poraneously with, or after the agreement with the defendant. 

Upon these facts and this state of the pleadings a number of 
extremely difficult questions arise. First, whether there was, or 
was not, an agreement between plaintiff and the Company, was it 
the duty of the plaintiff to communicate to the Company that the 
services they were paying £105 for were paid for by some one else ? 
Secondly, was there, or was there not, a duty on the part of the 
plaintiff to inform his fellow-promoters of the Company that he 
was to receive part of the defendant's commission in order to pre- 
vent the Company from paying too much for the services they were 
receiving from their engineer — that is, they were to pay him 20 
per cent, more than the net amount he was actually to receive in 
respect of them 1 

Another question is — If one of the promoters could secretly 
receive 20 per cent, of the engineer's commission, why could not 
five promoters enter into a similar arrangement, and thus receive 
the whole of the commission, and, with that state of facts, what 
kind of services could the Company expect to receive, if its servant 
was to receive no remuneration at all in respect of the services 
wtich he rendered, but it was to go into the pockets of the 
promoters 1 

Another question which arises is — If there was an agree, 
ment between the Company and the plaintiff to pay him in respect 
of his services before his agreement with the defendant to keep 
one-fifth of his commission, what consideration was there for the 
defendant's promise 1 

Another question is — If the plaintiff'^ agreement with the 
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Company was concurrently with, or after, the agreement with the 
defendant, would it, or would it not, be a fraud upon the Company 
to procure a promise to pay, or payment for, services which the 
plaintiff was already bound to perform, and for which he would be 
paid by the defendant 1 Was it a breach of the plaintiff's fiduciary 
position as promoter to accept an obligation to pay, and afterwards 
payment from the Company for services for which he was after- 
wards to be paid by the defendant 1 



The law as to the rights of persons in the position 
of the plaintiff and defendant inter se has not been, so 
far as the Court has been able to ascertain, with the 
assistance of the Bar, and from their own researches, finally settled. 
It is laid down in the notes to Collins v. Blantern (1 Smith's L.C., 
7th edition, 398), '^ It seems that a contract is not illegal or void, 
simply because private rights are interfered with by the act 
stipulated for, e.^., where the consideration is a breach of contract 
or of private trust, the contract may be enforced, and the persons 
injured by its performance are left to the ordinary means of 
redress." That is also laid down in the original edition of Smith's 
Leading Cases, and there do not appear to be any other authorities 
added by the subsequent editors of that valuable work. But there 
are dicta in support of the proposition thus laid down in the 
passage I have cited in the case of Shaw v. Jeff try (13 Moo, 
P.C.C. 432). But the position laid down in the notes to Collins v. 
Blantern is disputed in that very valuable and much more 
scientific work than most legal text books, " Pollock's Principles of 
the Law of Contracts." At page 223, this proposition is put — 
'^ Again, an agreement will be illegal, though the matter of it may 
not be an indictable offence, if it contemplates any civil injury to 
third persons. Thus an agreement to divide the profits of a fraudu- 
lent scheme, or to carry out some object, in itself not unlawful, by 
means of a trespass, breach of contract, or breach of trust, is 
unlawful and void. It is submitted that this must be taken as 
established, notwithstanding a doubt expressed in a work of no 
small authority." (That is the passage in Smith's Leading Cases 
which I have quoted.) In support of that proposition Mr. Pollock 
Oites a case which was not cited in the argument before the Court, 
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to which my learned colleague, Mr. Justice Boucaut, called my 
attention before we entered into an investigation of the case with 
the assistance of the text-books. That is the case of Jackson v. 
Duchaire (3 T.R., 551). That case is well sunmiarized by Mr. 
Pollock as follows : — " A applies to his friend B to advance him 
the price of certain goods, which he wants to buy of C. B treats 
with C for the sale, and pays a sum agreed upon between them as 
the price. It is secretly agreed between A and C that A shall pay 
a further sum ; this last agreement is void as a fiuud upon B, 
whose intention was to relieve A of paying any part of the price." 

The point in this case is one of extreme difficulty. It is one that 
has occupied the Court's most anxious attention, and upon which 
they have not arrived at a unanimous conclusion. It is a question 
the final determination of which requires, that the facts should be 
carefully and precisely ascertained. The facts in the case are net 
admitted and the pleadings are ambiguous in their character, and 
the Court think it is more consistent with the administration of 
justice, which is not a trial of skill between the pleaders on opposite 
sides, but is for the purpose of ascertaining what is the final right 
between the parties, that, rather than a judgment should be given 
which would not be a unanimous one, upon a record which is con- 
fessedly imperfect, and deals with facts which are not admitted, 
they should adopt the precedent which has been established in 
several recent cases in England, of holding over the demurrer until 
the hearing. The facts, then, will be ascertained, and the Court 
will be able to do complete justice between the parties upon the 
actual controversy, rather than upon an hypothetical one. And, 
in further support of the course they intend to adopt in this case, 
it may be pointed out that the defendant has no right to come to 
Court seeking for any advantage for himself. To put it mildly, 
his position is, at least, open to criticism in having entered into a 
contract, accepted the performance of it on the part of the plain- 
tiff, and then, when invited to pay the consideration, turned round 
and said it was fraudulent. On the other hand, with respect to 
the plaintiff, I trust he will be able to deny, or, at least, to explain, 
the position in which it is alleged he is placed, of entering into an 
agreement which he kept secret from bis fellow-promoters, and 



1881. S. A. LAW REPORTS. 149 

SuFBEME Court. Maib v, Boothby. Common Law. 



under which he was to receive payment for services for which they 
were paying him, and under which, it is alleged, he was also to 
receive, and receive without the knowledge of his fellow-promoters, 
one-fifth of the remuneration which they were to pay to an officer 
of th« Company of which he was a promoter. As I have said, 
therefore, the decision of the Court is that the demurrer be held 
over until the hearing. 

Demmrer held over until hearing. 
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22 December, 1881. 

In the matter of the Hallett and Terowib Railway, and op 

THE Claims op John Warwick. 

MdlLJFAT CLAUSES CONSOLIDATION ACT, 1847, Sees. 62, 
63, 64. — Compensation — Severance — Accommodation works. 

Claimant's lands consisted of several sections, which the railway 
intersected. On one side of the railway was permanent water, to 
and at which Claimant* s cattle had previously had free access and 
usually vatered. There was a level crossing, and gates were 
provided through which cattle could he driven to the water when 
the gates were open and no train was running. 

Claimant had previously claimed, and been awarded compensation for 
severance from such permanent water under the provisions of the 
Railway Clauses Consolidation Act, and afterwards took pro- 
ceedings before Justices to compel the Commissioner of Railways 
to provide accommodation works to facilitate access to such water. 
The Commissioner denied that the claimant was entitled to any 
such accommodation works. 

Held — 1. I%at Claimant's cattle were deprived of access to their usual 
watering places, within the meaning of Section 63 of the Railway 
Clauses Consolidation Act, 1847. 2. That the defendant having 
claimed, and received compensation by reason of such severance 
was not entitled to require the Commisssoner to provide such 
accommodation works as aforesaid, 3. I^at the Justices had no 
jurisdiction under the circumstances, under Section Q^ of the 
above Act, their jurisdiction only arising where it is conceded that 
accommodation works are necessary, and the dispute is as to the 
nature and extent of such works. 

Special case, stated by Justices for the opiniou of the Supreme 
Court. 

The facts and arguments sufficiently appear from the judgment. 

ff. E, Downer and Hargrave for the claimant. 

C G. Kingston for the Commissioner of Railways. 

22 December, 1881.— 

Judgment was now delivered as follows — 
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Wat, C.J. — This is a claim under Section 63 of the Ritilway 
Clauses Consolidation Act, incorporated with the Hallett and 
Terowie Railway Act. Mr. Warwick made an application 
before Justices for an order for the construction of certain .accom- 
modation works imder Section 64 of the Railway Clauses Consoli- 
dation Act ; and the Justices stated a case for the opinion of this 
Court, in which three questions were reserved for its decision. 
The first question was : — " Was it shown that, by reason of the 
railway, Mr. Warwick's cattle were deprived of access to their 
former watering-plaoes, within the meaning of Section 63 of the 
Railway Clauses Consolidation Act ] " Under that section it is the 
duty of the Commissioner to provide " proper watering-places for 
cattle, where, by reason of the railway, the cattle of any person 
occupying any lands lying near thereto shall be deprived of access 
to their former watering-places." Mr. Warwick's estate consisted 
of several sections cut in two from north to soujli by the railway, 
and on the east side of the railway there was a well in which there 
was permanent water, at which Mr. Warwick's cattle had, before 
the construction of the railway, been in the habit of watering. 
But it was contended by the learned coimsel for the Commissioner 
that the cattle were not deprived of their usual watering-places for 
two reasons : — 1. Because there was a level crossing over the line, 
by means of which, if the gates were open, and if the cattle were 
mustered, and they were carefully driven at a time when no train 
was running or expected, they might, by means of this some- 
what complex and not very easy operation, be driven to drink at 
their old watering-places. But it appears to the Court that 
this section must rather be read from the point of view of a 
practical man, than of a technical construction which an 
ingenious lawyer might put upon it. And, therefore, it 
appears to the Court exceedingly clear that, so far as 
the well is concerned, the cattle were deprived of access to their 
usual watering-places. But then, it is said, that the Court should 
not interpose, and the Justices should not have made an order 
because there is water at a place called Tommy's Gap. Now, 
Tommy's Gap is a mile and a-half from this part of plaintiff's 
estate and is divided from it by a Government road, not fenced it 
is true, but which may be fenced at any time by the District 
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Council ; and therefore, because of this, it may be cut ofif at any 
time by the will of other persons than Mr. Warwick, Under these 
circumstances the Court has no difficulty in answering the first 
question in the case stated — that Mr. Warwick's cattle were 
deprived of access to their usual watering-places. 

The second question is — " Was the claimant precluded, 

« 

under the proviso to the said Section 63, from requiring the Com- 
missioner to supply a watering-place on the west side of the line 
by reason of the facts before-mentioned 1 " 

Now, the rights of persons whose lands are taken for purposes of 
a railway are, to be paid first the value of the land taken, and 
secondly reasonable compensation for the land by reason of the 
severance ; and the Act imposes a duty on the Commissioner of 
Railways to make reasonable accommodation works, which are 
divided into four classes — (1) ways, (2) fences, (3) drains, (4) 
watering-places. And it has been held that if a Jury, in assessing 
damages by reason of the severance, do not, in making their calcu- 
lations, assume that proper accommodation works will be provided, 
they act contrary to law. That is laid down in the case of Beg, 
V. The South Wales Railway Company 13 Q.B., 988. In 
Sherrait v. North Staffoi^dshire Railway Company^ 5 Railway Cases, 
166, it was held that, if the nature of the accommodation works 
to be granted were included in the submission, the arbitrator is 
still not bound to enter into the consideration of what these 
accommodation works should be, but is justified in making his 
award, confining it to the two elements, first, the value of the 
land j secondly, compensation for severance, and without deciding 
the nature of the accommodation works which ought to be 
provided. 

Although that is the law, it is clearly competent for both 
parties — ^the authority constructing the railway and the land- 
owner whose property is taken — to enter into an agreement under 
which the Commissioner shall agree to pay and the landowner to 
receive compensation, on the assumption that these accommoda- 
tion works are to be waived by the landowner and not to be made 
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by the CommisBioner, and if that were done, and compensation 
awarded and paid on that assumption, that would amount in law 
to an agreement. That is what happened here. There was a 
notice of claim sent in, in which Mr. Warwick claimed compensa- 
tion by reason of severance of the land taken £rom other land 
belonging to him and from the use of the permanent and other 
waters therein. Then the award was made by the umpire, the 
arbitrators having disagreed, for compensation by reason of the 
premises. If the case rested there, it appears to us the presump- 
tion would be that the arbitrator had, as he was entitled to do, 
not taken into account the failure on the part of the Commissioner 
to erect proper accommodation works, and it would have been 
competent for Mr. Warwick to obtain, either by order of this 
Court or of the Justices, an order for the construction of proper 
accommodation works. But the case goes farther than that. It 
says : — " It was proved that the case for the claimant, on the 
hearing of the claim which resulted in the award, was, that the 
water from the well and water-course would be entirely cut ofif 
from the west side, and that the damages were assessed, paid, and 
received accordingly." So that the plaintiff, by an executed 
agreement, has been paid by the Commissioner for the deprivation 
of the accommodation works he now seeks to have constructed. 
To use a colloquial expression, he has eaten his cake, and a 
substantial cake it was, for the compensation amounted to £1,300 
or £1,400, and seeks by these proceedings to have it still. This 
appears to come under the proviso contained in Section 62 over- 
riding all these clauses as to accommodation works, '* That the 
Company" (that is to say, the Commissioner), "shall not be 
required to make such accommodation works in such manner as to 
prevent or obstruct the working or using of the railway, nor to 
make any accommodation works with respect to which the owners 
and occupiers of the lands shall have agreed to receive and shall 
have been paid compensation instead of the making them." 

Under these circumstances it is not necessary to answer the third 
question. But the Court has been pressed on the part of the 
Government to answer that question, as being one of great public 
importance, and where railway extension is taking place on such a 
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large scale, cases of this kind will be constantly occurring. 
The question is, " Had the Justices jurisdiction to settle the 
dispute, the same being as to the liability of the Commissioner to 
provide any accommodation works whatever in the matter of the 
said claims 1" The decision of that question turns on Section 64, 
which gives the Justices jurisdiction in the matter, and is as 
follows : — '' That if any difference arise as to the kind or number 
of any such accommodation works, or the dimensions or sufficiency 
thereof, or respecting the maintenance thereof, the same shall be 
determined by two Justices, and such Justices shall also appoint 
the time within which such works shall be commenced and 
executed by the Company.'' Singularly enough there is no 
English case on the construction of that section. The two 
cases of Eeg. y. York and North MicUand Railway Company^ 
14 L.J., Q.B. 277, and Hood v. North-Eastern Railway Company^ 
L.R. 11, Eq. 116, cited by Mr, Downer ^ turned on the construction 
of Statutes passed before the Railway Clauses Consolidation Act, 
and in which the language adopted in the section in question is 
not followed, and in which the jurisdiction is clearly given over 
the whole subject-matter to the Justices. But a construction has 
been placed in the Irish Courts on the Section of the Irish Rail- 
way Clauses Consolidation Act containing the same words as this 
section. The case of Reg, v. Waterford and Limerick Railway 
Company y 2 Ir. C.L. R., N.S. 580, decided that it was not a ques- 
tion for the Justices whether or not a person was entitled to 
accommodation works, but, it being conceded that accommodation 
works were required, it was for them to determine what works 
were to be done. And this Court not merely bows to the decision 
in that case, but agrees with the reasons by which it was 
supported. They think the true construction of the section is not 
to give jurisdiction to Justices where the right to accommodation 
works is altogether in dispute, but what is given to them is simply 
a subsidiary duty, where, it being conceded that accommodation 
works are required, it is for them to decide as to their nature in a 
summary manner. And the Court thinks that there is good 
reason why such large jurisdiction as was contended for on the 
part of Mr. Warwick in this case should not be given. The 
applicant seeking accommodation works chooses his own tribunal, 
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and goes before any Justices of the Peace whom he chooses to 
select. No doubt any gentleman on the Commission of the Peace 
would go fairly into the matter, but there is also no doubt that 
any landholder or land proprietor, however anxious to do 
justice between the public and the applicant, might naturally 
take a strong view of the rights of the parties with respect 
to these applications for accommodation works. And it can 
easily be understood that the Legislature would pause before 
handing over to Justices without appeal a power which, if 
exercised, I will not say tyrannically, but in a mistaken manner, 
might result in an order against which the country and the public 
would have no remedy whatever, for the execution of works 
altogether beyond the requirements of the applicant, and the 
execution of which might render it impossible, in a number of 
cases, to carry on railway works at a profit or at all. Mr, Dovmer 
argued that, in this case, jurisdiction had been given because a 
level crossing had been constructed by the Commissioner, and 
therefore, he had admitted the necessity for accommodation works. 
But the case states the Commissioner denied his liability to provide 
any accommodation works in the matter, and the Court does not 
think that the granting of the level crossing gave jurisdiction to 
the Justices, at any time afterwards, to decide that accommodation 
works of another description from that in respect to which there 
was no dispute whatever, should be granted. 

The answer to the case, therefore, will be as to the first and 
second questions submitted for consideration in the affirmative, 
and, as to the third question, in the negative. 



Case answered accordingly with costs. 
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ACCOMMODATION WORKS.— See Railway Clauses Consolid- 
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ARTIFICIAL WORKS.— See Municipal Corporations Act, 1880. 

ASSIGNMENT FOR BENEFIT OF CREDITORS (i).— See Insol- 
vent Act, i860 (3). 

(2). — Untransfsrred 

Shares. — A debtor having sold to A certain Building Societyshares, and 
received A's acceptance in payment of the purchase-money, subse- 
quently assigned his estate to A, under the Insolvent Act, i860, as 
trustee for the benefit of his creditors. A new trustee in place of A 
was afterwards appointed. At the time of the assignment, and of the 
appointment of such new trustee, the shares still stood in the debtor's 
name. 

Held — That the shares were the property of A, and that he was 
entitled to the proceeds thereof, notwithstanding the assignment. 

Dixon v. Clarke 13 

ATTEMPT TO CHEAT.— See Larceny. 

BENEFICIARY.— See Will (3). 

BILL OF SALE.— See Insolvent Act, i860 (4). 

CAVEAT.— See Real Property Acts, 1861, 1878. 

CERTIORARI.— See Licensed Victuallers Act, 1880. 

CHEAT (ATTEMPT TO).— See Larceny. 

CHICORY— CHICORY-ROOT.— See Customs Act, 1864. 

COACH. — See Negligence. 

COMPANIES ACT, 1864 (i),—-*' Proposed Extension^* —Sufficiency of 
Notice — Resolution — Shareholder — Acquiescence, — The directors of a 
Company registered under the Companies Act, 1864, convened a meet- 
ing of the Company for the purpose of considering '* proposed ex- 
tensions,'* and at such meeting a resolution was passed, "That 
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the proposed extension of the Company's tramway, as explained 
by the Chairman, be, and is, hereby approved." At the 
meeting, new lines, other than those intended by the resolution, were 
discussed and referred to as "proposed extensions." 

The plaintiff, a shareholder, was present at the above meeting, but 
protested against the proposed action on the ground, amongst others, 
of the insufficiency of the notice. 

On action for an injunction to restrain the Company and its Direc- 
tors from expending money of the Company in extensions, pursuant 
to the above resolution — 

Held — That the resolution was bad and insufficient, and the plain- 
tiff was entitled to the injunction sought. 

Quart— y^lietheT the plaintiff, having attended the meeting, was 
not estopped from setting up the insufficiency of the notice of the 
objects for which the same^as convened. 
Harvey v. Adelaide and Hindmarsh Tramway Co., Limited. 136 

(2), Sec. 20. — Similarity of Names^ Injunc- 



Hon, — The plaintiff Company had for many years carried on business as 
a Fire, Marine, and Life Insurance Company at No. 98, King William 
Street, Adelaide, under the name of *'The South Australian Com- 
pany, Limited." 

In June, 1881, the defendant Company commenced to carry on the 
business of Fire Insurance in premises in Waymouth Street, from 
whence, in July following, it removed to premises known as No. 71, 
King William Street, Adelaide, under the name of " The South Aus- 
tralian Mutual Fire Insurance Company, Limited." 

Both Companies were registered tmder the Companies Act, 1864. 

Held — That the plaintiff Company was, under the above circum- 
stances, entitled to an injunction restraining the defendant Company 
from carrying on the above business under the name above-men- 
tioned. 

S. A. Insurance Co., Limited, v. S. A. Mutual Fire Insurance 

Company, Limited. 108 

COMPANY.— See Demurrer. 

■ i Garnishee Order. 

COMPENSATION.— See Railway Clauses Consolidation Act, 

1847. 
CONDITIONS.— See Contract. 

CONSTRUCTION. 
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CONTRACT. — Construction — Specifications — Plans — Conditions — 
Waiver — Powers of Engineer of Government — Variations, — A contract 
entered into by the plaintiff with the defendant, who represented the 
Government, incorporated with itself a specification — and certain gen- 
eral conditions, the third of which provided that the plans and speci- 
fications should be '* taken together to explain each other." 
The specification contained the following : — 
** Par. I. — The contract referred to herein includes the complete 
execution of a stone breakwater 1,000 feet long .... as h^r^-* 
inaftcr specified ?ipd shown upon tUe accompanying c\ra wings." 
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Page 
" Par. 6. — The breakwater shall be built of granite blocks." 
" Par. 7.— Mode of construction. The section of the breakwater 
is divided into seven areas (see Drawing 2.) The minimum weights 
of blocks to be used for the different areas are as follows : — ^Area A, 
twenty-ton blocks ; area B, ten-ton blocks ; area C, five-ton blocks ; 
area D, three-ton blocks ; area E, two-ton blocks ; area F, one-ton 
blocks. The blocks shall be thrown in as close together as possible, 
and all interstices shall be filled in, as the work proceeds, with small . 
stones. The Superintending Officer shall have power to regulate the 
quantity of small stones to be put in, and he shall have power to 
decide whether the contractor has put in a sufficient quantity of the 
blocks specified for each area. The contractor shall give the Super- 
intending Officer, at any time, any assistance he may require in 
measuring the blocks before they are put in, or in ascertaining the 
state of any part of the work, free of excuse. The inside slope of 
the breakwater tmder low water level shall be formed, as far as prac- 
ticable, to an inclination of one to one ; the outside slope shall be the 
natural one assumed by the material, or about one in four. The 
slopes above low-water shall be formed one to one by setting the 
blocks carefully in place, by means of cranes, &c., to the slope shown 
. upon the drawing." 

Amongst the general conditions above referred to were the follow- 
ing :— 

" 19. The Treasurer reserves the right, from time to time, of 
requiring, by writing under his hand, the omission of any portion or 
portions of the work described in the specifications or the drawings 

and, in any such case, the Engineer of Harbours and 

Jetties shall, by writing under his hand, determine whether any, and, 
if so, what deductions from the contract price shall be made in respect 
thereof." 

**20. No alterations or deviations whatever will be admitted or 
recognised under any circumstances, or be allowed or paid for by the 
Treasurer, unless the same shall have been ordered or directed by the 
Engineer of Harbours and Jetties, in writing." 

"41. None of the clauses or provisions of this specification, or of 
these conditions, or of any other part of this contract, shall be varied, 
waived, discharged, or released, or held or deemed so to be at law or 
in equity, unless in the manner prescribed, or by the express consent 
of the Treasurer, under his hand." 

On the drawings the breakwater was represented as consisting of 
granite blocks of the various sizes specified, thirty feet wide at the 
top, having on the inside an tmiform slope of one to one, on the out- 
side a slope of one to one from the top to low-water mark, then a 
horizontal terrace or ** berm" twenty feet wide, and lastly a slope of 
one to four below low water to its termination. This slope was 
marked " natural slope assumed by the material." 

The plaintiff proceeded to construct the breakwater under the 
superintendence of the Engineer of Harbours and Jetties, and with 
his consent wholly omitted the "berm," thus making an uniform 
slope on the outside from top to bottom, and, by using larger blocks 
than those specified, rendered the slope considerably steeper than one 
to four. Before the work was finished the Engineer-in-Chief, taking 
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the place of the Engineer of Harbours and Jetties, required the 
plaintiff to construct the breakwater as shown by the plan, and 
threatened, on his refusal, to take the work out of his hands. 

On action brought by the plaintiff to restrain the defendant from so 
doing — 

Held — I. That the plaintiff was bound under his contract to con- 
struct the outer portion of the breakwater as shown in the plan — that 
• is to say, with the twenty feet " berm" intervening between the slopes 
above and below low-water level. 

2. That it was not competent for the Engineer of Harbours and 
Jetties to waive the execution of any portion of the contract, and that, 
notwithstanding any act of such Engineer, the defendant was entitled 
to have the contract completed according to the plans and specifica- 
tions. 

RoBB V. Mamn 53 

COSTS OF ACTION.— See Maintenance. 

CREDITORS.— See Assignment fob. Benefit of Creditors. 

(ASSIGNMENT FOR BENEFIT OF).— See Insol- 
vent Act, i860 (3). 

CUSTOMS ACT, 1^4,— Tartf Act, iSjd-Dufy—CAfcory^ Chicory- 
root. — By the Tariff Act, No. 34 of 1876, a duty of fourpence per pound 
is imposed on ** Chicory, Coffee, roast or ground." 

The article commonly known in the trade as chicory is a brown 
powder, being the chicory-root dried and ground. 

The plaintiffs having imported a quantity of green chicory-root, 
deposited with the defendant, Collector of Customs, pursuant to Sec- 
tions 136 and 137 of the Customs Act, 1864, the amount of duty 
claimed by him in respect threeof, being at the rate of fourpence per 
pound, and sued for such amount, with interest. 

Held — That the duty had been properly charged by the defendant. 

Fowler v. Sanderson 116 

DAMAGES.— See Negligence. 
DEBTS.— See Will (i). 

DEMURRER.— /r<?M//^ over till Hearing—Illegal Agreement— Rights of 
parties inter se — Company — Promoters. — To an action for remunera- 
tion for assisting at defendant's request to float a certain Company the 
defendant .pleaded that the plaintiff was, with others, one of the pro- 
moters of the Company, and as such received a sum of ;f 105 from the 
Company as a remuneration for his services ; that, at the time of the 
making of the agreement sued on, the plaintiff was such promoter and 
the defendant engineer of the proposed Company ; and that the last- 
mentioned agreement was made without the knowledge of plaintiffs 
fellow-promoters or of the shareholders. Demurrer to above plea 
ordered to stand order till hearing to enable &cts to be more precisely 
ascertained. 

Qtuere — Whether the above agreement was ill^al, and if so, 
whether the defendant could avail himself of such illegality as a 
defence to the action. 

^IAIR V. BOOTHBY I^t 
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necessary to entitle the plaintiff to recover. 
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DUTY.— See Customs Act, 1864. 

ENGINEER OF GOVERNMENT (POWERS OF).— See Contract. 
EVIDENCE.— See Insolvent Act, i860 (2). 
EXTENSIONS (PROPOSED).— See Companies Act, 1864(1). 
EXTRADITION WARRANT.— See Habeas Corpus. 

FOOTPATHS.— See Municipal Corporations Act, 1880. 

GAMING ACT, 1875.— See Insolvent Act, i860 (i). 

GARNISHEE ORDER. — Company —Liquidation^ Lien— Insolvent 
Act, i860, — A garnishee order does not vest in the creditor any pro- 
perty in the moneys attached, nor any lien thereon within the mean- 
ing of Section 160 of the Insolvent Act, i860 ; and the effect of Sec- 
tion 6, Sub-section i of the Supreme Court Act of 1878 is to place a 
company in liquidation in the same position as an insolvent, so as to 
vest in the trustee in insolvency any moneys of the company in respect 
of which, at the time of the winding-up, an attachment has been ob- 
tained by a creditor of the company. 

In re The Glenelg and South Coast Tramway Company, 

Limited i 

HABEAS COViV\JS,— Extradition Warrant ^Offence— Depositions.— 
Prisoner was committed to gaol as being a person for whom a warrant 
had been issued in New South Wales for "fraudulent insolvency." 
The New South Wales warrant set out that ** the estate of (the 
prisoner) was sequestrated as Insolvent according to law, and that 
previously thereto, to wit in or about the month of March, 1881, at 
West Maitland in the said colony (New South Wales), the prisoner 
did embezzle part of his estate to the value of 40s. at one time, to wit 
thesumof;^i,835." 

The warrant did not state and there was no evidence that the acts 
set out in the warrant constituted an offence according to the law of 
New South Wales, and the same constituted no offence cognizable by 
the law of this province. 

Held — That the warrant was bad, and prisoner must be dis- 
charged. 

In re McCaghey 97 

HEARING (HOLDING OVER TILL).— See Demurrer. 
HIGHWAY (PUBLIC).— See Dog Act, 1867. 



ILLEGAL AGREEMENT.— See Demurrer, 
INCOME.— Se^ Will (2). 
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INFANT.— See Will (3). 

INJUNCTION,— See Companies Act, 1864. 

INJURY BY DOGS.— See Doo Act, 1867. 

INSOLVENT ACT, i860. {i),—Offence^Wagering'-Money lost out of 
the Colony — Gaming Act, iS^S' — ^Notwithstanding the Gaming Act, 
1875, which renders null and void all wagering contracts, and Section 
83 of the Insolvent Act, i860, which enables Assignees in Insolvency 
to recover back money paid for other than a valuable consideration, 
it is an offence under the Insolvent Act, i860, for an Insolvent to 
have lost by wagering, within twelve months before the filing of the 
Petition for Adjudication, more than £20 in one day, and it is im- 
material whether the wager in respect of which such money is lost, be 
made, or such money be paid within or without this Province. 

In re Bennett 125 
{2). Sec 123. — Adjournment sine die — N^' 



glecting or refusing to make available — Suspicion — Ehidence, — The 

"lands, tenements,. &C.," referred to in Section 123 of the Insolvent 

Act, i860, comprise lands, &c., which pass to the Assignees by virtue 

of the adjudication, and not merely to lands outside the jurisdiction 
of the Province. 

Where the evidence of the Insolvent is in itself improbable, and 
rendered untrustworthy, from surrounding circumstances, and intrinsi- 
cally, the Court is justified in disbelieving such evidence, though not 
directly contradicted, and in suspecting, contrary to sifch evidence, 
that the insolvent has property which he has neglected or refiised to 
render available, and to adjourn his hearing sine die in consequence 
of such suspicion. 

Qucere — ^Whether the Court of Insolvency has power to order an 
Insolvent to make a conveyance to the Assignees of land outside the 
jurisdiction of the Province. 

In re De Young 36 



(3). Sections 182, 183. — Assignment for 



benefit of creditors — Arrest — Protection order » — A debtor under arrest 
for debt made a deed of assignment in accordance with the provisions 
of Divbion VI. of the Insolvent Act, i860, the deed containing a 
release from all debts. 

After the execution of the deed the debtor obtained a protection 
order under the 182nd Section of the Insolvent Act, i860. 

Held — That the debtor was not entitled by virtue of the protection 
order to be discharged from custody, but that, as the deed was bind- 
ing on all the creditors and contained a release fix>m all debts, it 
would be an abuse of the process of the Court to detain the debtor in 
custody, and he must be discharged. 

In RE SlEKMANN 26 



(4), Section 92. — Bill of Sa!e^Post-nuptial 



settlement, — ^A post-nuptial settlement is a " Bill of Sale" within the 
meaning of the second part of Sec. 92 of the Insolvent Act, i860. 

In re Nash 74 

(5).— See Garnishee Order. 

(6). Assignment. 
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INTEREST.-— See Real Propert\ Acts, i86i, 1878. 
INTERESTED PARTY.— See Maintenance. 
IRREGULARITY.— See Licensed Victuallers Act, 1880. 



LANDS CLAUSES CONSOLIDATION ACT, iS^y.^Adelaide Sowers 
Aei^ i8y8 — Possession — litle. — ( I ). To entitle himself to payment out of 
Court of money deposited pursuant to the 76th Section of the Lands 
Clauses Consolidation, in respect of land taken by the Commissioners 
of Sewers, under the powers contained in the Adelaide Sewers Act, 
1878, the petitioner must either show title, or possession for twenty 
years and upwards. 

In re Le Gallez 24 

(2). — Where money is paid into Court under Section 76 of the 
Lands Clauses Consolidation Act, in respect of land taken for a pur- 
pose authorized by a special Act, the person in possession as owner is 
entitled to the receipt of the money so paid in, unless it be shown that 
such person is not the owner in fee-simple, the onus of proof of that 
fact being in the party resisting the pajrment out of Court to such 
person. 

In re Le Gallez 34 

LARCENY. — Attempt to cheat, — Prisoner and B were playing cards, 
when they were joined by the prosecutor and A and P, who had just 
met with the prosecutor ; and there was evidence from which the Jury 
might infer that A, B, P, and prisoner were acting in concert. 

Prosecutor was induced to take part in certains manipulations with 

the cards, with the result that prisoner won from him ;^io. 

Held — That though there might have been evidence of an attempt 
to cheat, there was nothing to support a conviction of larceny against 
prisoner, 

Reg. v. Smith 12 

LIBEL. — Privilege — Malice — Newspaper report, — Defendant published in 
his newspaper, amongst the Police Court reports, the following : — 
"J. B., wife of C. B., was charged, on the information of W., with 
stealing from her one woollen antimacassar, valued at ;£ i los. The 
prisoner took the article from the prosecutrix's house without permis- 
sion. The prosecutrix then served her with a summons, when she 
returned the article. — Dismissed." 

This report was inaccurate in describing J. B. as the prisoner, she 
having been brought before the Court on sununons, and not on war- 
rant, and in stating that she had returned the antimacassar after she 
had been served with a summons, the return having been made prior 
to such service, and the fact that J. B. was the wife of C. B. did not 
transpire in the Police Court. 

It appeared, however, that a great deal of altercation had taken 
place in the Police Court between J. B. and W., and that W. had 
stated in one portion of her evidence ** I summoned her and she re- 
turned it," though she afterwards stated that the return had been 
made before summons. 
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Immediately after the publication of this report J. B. called at the 
defendant's office, complained of the inaccuracy of the report, and 
threatened proceedings unless an apology were published, and subse* 
quently instructed her solicitor to write to the same effect. 

The defendant thereupon published in his newspaper, in a conspic- 
uous part, the following paragraph : — ** Mrs. J. B. has represented 
to us that the report is inaccurate, and that the antimacassar was 
returned before the service of the summons. The evidence also set 
down by the Clerk of the Police Court does not give any inkling of 
this having been proved, but, from enquiries we have made, we 
believe that such was the fact. This being so, we willingly give 
prominence to that view of the matter, for the whole charge seems to 
have been a paltry one, and was promptly dismissed by Mr. Bed- 
dome,*' 

Held — That the last paragraph was no libel, but that there was 
evidence to go to the. Jury, as to whether the report was fair, honest, 
and substantially, though not absolutely, accurate. 

BoNNEY V. Thomas 15 

LICENSED VICTUALLERS ACT, 1880. {i).-^Certioran— Irregu- 
larity — Notice of Objection, — A person who has given no notice of 
objection to the renewal of a publican's licence cannot be certiorari 
or otherwise avail himself of an irregularity in the consideration of the 
Licensing Bench, acting under the provisions of the Licensed 
Victuallers Act, 1880, of the objections of a person who has given 
such notice. 

In RE BODDINGTON 8o 



: (2).-— Sections 38, 39, 40. 

— Notice of Objection — Mandamus. — The Inspector of Public Houses, 
in due time before the then next annual meeting of the Licensing 
Bench, delivered to the Clerk of the Bench a notice in writing, in 
duplicate, of his intention to oppose the granting to A, a licensed 
victualler, of a renewal of his licence, on the ground that the manage- 
ment of his licensed house had not been satisfactory, in that he had 
allowed prostitutes to assemble therein ; and the Clerk forthwith 
posted to A one copy of such notice. 

The Bench at its meeting heard the Inspector in support of his 
objection, and at the close of the evidence retired to a private room to 
consider its decision. 

On its return to Court the Bench refused the licence, but gave no 
reasons for such refusal. 

Beyond the testimony of the Clerk as to the posting of the notice, 
there was no evidence of the delivery of any notice of opposition to A. 

Held — ^That there was no proof of any delivery of notice as required 
by Sec 40 of the Licensed Victuallers Act, 1880, and that A was 
entitled as of course, under the 38th Section of that Act, to a renewal 
of his licence, and a mandamus issued to the Bench to sit and grant 
such licence accordingly. 

Semble — That the Bench was justified in retiring to a private 
room to consider its decision ; but that, even if notice had been 
proved to have been duly delivered to A, he would have been entitled 
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to a mandamus to the Bench to hear and determine on the groond 
that it had ^ven no reasons for the refusal of the licence. 

In re Willis. 9 

LIEN. — See Garnishes Order. 
LIQUIDATION.-— See Garnishee Order. 

MAINTENANCE. {i).^Costs of action— Party interested,— K person, 
not a party to the record, who pays the costs of contesting an action, 
in the result of which he himself is interested, will not be held liable 
to pay the costs of the other party, if the party whose costs are so paid 
has a substantial interest in Uie matter in dispute. 

In re Smith v Webber. 31 

(2).— See Will. (3) 

MALICE.— See Libel. 

Slander. 

MANDAMUS. — See Licensed Victuallers Act, 1880. 

MONEY LOST OUT OF COLONY (IN WAGERING).— See Insol- 
VENT Act, 1860(1). 

MUNICIPAL CORPORATIONS ACT, i%9o.— Footpaths— Artificial 
Works — Repair — N^gence, — Under the Municipal Corporations 
Act, 1880, Corporations are liable to keep in repair footpaths and 
other artificial works constructed by them, so that the same may not 
become a nuisance or a source of danger. Plaintiff^ while passing 
along a public footpath in Port Adelaide, which had been constructed 
by the defendant Corporation, in consequence of the defective condi- 
tion of such footpath, fell and broke his 1^. 

Held— That the defendant Corporation was liable to coriipensate 
the plaintiff for the injuries he so sustained. 

Barnett v. Port Adelaide Corporation. 102 

NAMES (SIMILARITY OF).— See Companies Act, 1864. (2). 

NEGLECTING OR REFUSING TO MAKE AVAILABLE.— See 
Insolvent Act, i860. (2). 

NEGLIGENCE (\\— Coach -Overloading—Damages.— VhSxAifi was a 
passenger by defendants' coach which overturned and caused injuries 
to the plaintiff. 

The coach was constructed to carry eight passengers inside and 
eight outside. At the time of the overturning there were eight pas- 
sengers inside and ten outside. 

According to the driver's evidence one of the passengers had moved 
from the inside to the outside of the coach without his knowledge or 
consent. 

Immediately after the accident, the driver drew up a memorandum, 
which he induced the passengers to sign, whereby the overtumii^ 
was attributed to overloading. 

The evidence showed that the coach could not travel safely with 
ten passengers outside and eight inside, and at the trial the Chief 
Justice, who was sitting without a jury, found that the accident was 
due to the overloading ; and held that it was imi^ateniU whether the 
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passenger who had moved from the inside to the outside of the coach 
had done so with or without the driver's knowledge or consent 

Held—- on appeal — ^That there was no ground to disturb the ver« 
diet 

Question of damages discussed. 

Chamier v. Hill. 84 

(2).— See Municipal Corporations Act, 1S80. 



NEWSPAPER REPORT.— See Libel. 

NOTICE (SUFFICIENCY OF).— See Companies Act, 1864 (i). 

OF OBJECTIONS.— See Licensed Vicfuallers Act, 

188a 

OBJECTIONS (NOTICE OF).— See Licensed Victuallers Act, 
1880 (I) and (2). 

OFFENCE.— See Habeas Corpus. 

Insolvent Act, i860 (i). 

OVERLOADING.— See Negligence (i). 

OWNER.— See Seaman. 

PARTIES TO ILLEGAL AGREEMENT.— iP^^;5/j <//«/«• j^.— See 
Demurrer. 

PARTY INTERESTED.— See Maintenance. 

PLANS.— See Contract. 

POSSESSION.— See Lands Clauses Consolidation Act, 1847 (i) 
AND (2). 

POST-NUPTIAL SETTLEMENT.— See Insolvent Act, i860 (4). 

POWERS OF ENGINEER OF GOVERNMENT. -See Contract. 

PRIVILEGE.— See Libel. 

Slander. 

PROMOTERS.— See Demurrer. 

PROPOSED EXTENSIONS.— See Companies Act, 1864 (i). 

PROTECTION ORDER.— See Insolvent Act, i860 (3). 

PUBLIC HIGHWAY.— See Dog Act, 1867. 

RAILWAY CLAUSES CONSOLIDATION ACT, 1847.— Sections 
62, 63, 64. — Compensation — Severance — Accommodation IVorks."-^ 
Claimant's lands consisted of several sections, which the railway inter- 
sected. On one side of the railway was permanent water, to and at 
^ which Claimant's cattle had previously had free access and usually 
watered. There was a level crossing, and gates were provided 
through which cattle could be driven to the water when the gates 
were open and no train was running. 

Claimant had previously claimed, and been awarded compensation 
for severance from such permanent water under the provisions of the 
Railway Clauses Consolidation Act, and afterwards took proceedings 
before Justices to compel the Commissioner of Railways to provide 
accommodation works to £udlitate access to such water. The Com- 
missioner denied that the claimant was entitled to any such accom- 
modatioq works. 
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Held — I. That Claimant's cattle were deprived of access to their 
usual watering places, within the meaning of Section 63 of the 
Railway Clauses Consolidation Act, 1S47. 2. That the defendant 
having claimed, and received compensation by reason of such sever- 
ance was not entitled to require the Commissioner to provide such 
accommodation works as aforesaid. 3. That the Justices had no juris- 
diction under the circumstances, under Section 64 of the above Act, 
their jurisdiction only arising where it is conceded that accommoda- 
tiim works are necessary, and the dispute is as to the nature and 
extent of such works. 

In re Hallet and Terowie Railway and Warwick 150 

REAL PROPERTY ACTS, 1861, \%*i%,— Caveat— Interest—Rights-of' 
Way, — On caveat being lodged and petition filed by the caveator, 
under the provisions of the Real Property Act Amendment Act, 1878, 
agsunst the bringing of land under the provisions of the Real Pro- 
perty Act, 1861, the Court has power, by virtue of Section 48 of the 
former Act, to order the Registrar-General to enter on the Certificate of 
Title to be issued pursuant to such application rights-of-way over 
such land, to which the caveator is entitled as appurtenant to other 
land belonging to him. 

Quare — Whether the person entitled to a right-of-way appurtenant 
]ias any caveating faculty. 

In RE Schmid 48 

REFUSING (NEGLECTING OR) TO MAKE AVAILABLE.— See 

Insolvent Act, i860 (2). 
REPAIR.— See Municipal Corporations Act, 1880. 
REPORT (NEWSPAPER).— See Libel. 
RESOLUTION.— See Companies Act, 1864 (i). 

RIGHTS OF PARTIES TO ILLEGAL AGREEMENT inter j^.— See 
Demurrer. 

OF WAY.— See Real Property Acts, 1861, 1878, 

SCIENTER.— See Dog Act, 1867. 

SEAMAN. — Owner — Warranty of seaworthiness, — In an action by a sea- 
man against the owner of a vessel for injuries sustained through the 
defective state of the ropes, the plaintiff must show, not merely that 
the ropes were defective, but that they were so to the knowledge of 
the defendant, there being in accordance with the decision of Couch 
V, Steele no warranty of seaworthiness by the owner in favour of the 
seaman. 

Rogers v, Loutit 4 

SEAWORTHINESS (WARRANTY OF).— See Seaman. 

SETTLEMENT (POST-NUPTIAL).— See Insolvent Act, i860 (4). 

SEVERANCE.— See Railway Cijiuses Consolidation Act, 1847. 

SHAREHOLDER.— Companies Act, 1864 (i). 

SHARES (UNTRANSFERRED).— See Assignment for Benefit 
OF Creditors. 

SIMILARITY OF NAMES.— See Companies Act, 1864 (2). 

SINP DIE (ADJOURNMENT).— See Insolvent Act, i860 (2), 
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SLANDER. — Privilege— Malice, — Plaintiff, who had previously heen 
practising medicine in this colony without any leg^ qualification, 
in May, 1876, left for England, whence he returned in November, 
1877, having, during his absence, obtained his diploma as Licentiate 
of the Apothecaries' Hall, Dublin, registered himself by virtue 
thereof as a British medical practitioner ; and also obtained the 
diploma of M.D. of a Philadelphia University not recognized in 
this colony nor in England. 

On his return to this colony plaintiff, relying on the British certifi- 
cate and the Dublin diploma, applied to the Medical Board to grant 
him a certificate of registration under the Medical Act, which appli- 
cation the Board at first refused to accede to, but, subsequently, on 
being threatened with proceedings for a mandamus, granted. 

On the 3rd October, 1880, the defendant, a member of the Medical 
Association, laid before the Association certain charges against the 
plaintiff, with a view to his expulsion from the Association ; and, on 
the following day, said to G., also a member of the Association, in 
reference to such charges, ** I brought some charges against (plaintiff) 
as he is not duly qualified, and on these grounds I sought his removal 
as a member of the Society. He is an impostor, and his diplomas 
are forgeries. Either the diplomas themselves were forged, or the 
necessary documents to get himself examined were forgeries. Such 
men ought not to be allowed to practise, and a stop should be put to 
it The degree he has comes from that stinking little Apothecaries' 
Hall in Dublin." G. then asked defendant how plaintiff managed to 
pass the Board here, to which defendant replied, ** Partly by bounce, 
and partly through the forgeries not being detected ; but the people 
in Norwood will soon find out what an impostor and scoundrel he is. 
I can prove from the time he left this colony how long he was in 
DubUn." 

In December, 1880, plaintiff and defendant, being both candidates 
for the position of medical officers of a certain lodge, a deputation 
from that lodge waited on defendant with an application signed by 
plaintiff with the addition M.D., and setting out the terms on which 
he was prepared to accept the position, and the deputation asked the 
defendant if he would undertake the duties on the same terms. The 
defendant, on seeing the application, said of plaintiff, '* He has no 
right to sign himself M.D. He is an impostor.'' Shortly afterwards 
the defendant, in answer to enquiries made by another member of the 
lodge, repeated the same statement. 

Held — That the occasions on which the above statements were 
made were privileged, and that there was in the statements them- 
selves no intrinsic evidence of malice. 

Dixon v. Baily 6 

SPECIFICATIONS.— See Contract. 

SUFFICIENCY OF NOTICE.— See Companies Act, 1864 (i). 
SUPREME COURT ACT, 1878.— See Garnisheb Order. 
SUSPICION.— See Insolvent Act, i860 (2). 

TARIFF ACT, 1876.— See Customs Act, 1864. 

TITLE.— See LaKds Clauses Consolidation Act (i) and (2). 
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UNTKANSFERRED SHARES.-^See Assignment for benefit of 
Crsditors. 

VARIATIONS.— Sec Contract. 

WAGERING.— See Insolvent Act, i860 (i). 

WAIVER.— Contract. 

WAY, RIGHTS-OF.— See Real Property Act, 1861-1878. 

WARRANT, (EXTRADITION).— See Habeas Corpus. 

WARRANTY OF SEAWORTHINESS.— See Seaman. 

WILL, (i). — Construction — Debts. — A, sole executrix, devisee, and 
legatee under the will of B, by her will, after reciting that she was 
such executrix, devisee, and legatee of B, and that she had not proved 
his will, appointed, an executor and trustee " to» carry out my wishes 
as follows : — " I direct first that my funeral and testamentary ex- 
penses and all debts due by me, and also as executrix of my late hus- 
band, B, be fully paid and satisfied soon after my decease. • . . 
When the youngest of my adopted children attains the age of 21 
years, my real property is to be sold by my trustree, and the proceeds 
equally divided between the said Ellen Fitzgerald and James Carney." 
The estate of B, consisting of real and personal property, was of 
less value than the amount of his liabilities. 

A died seised of real estate, but of no personal estate, except such 
as she was entitled to under the will of B, and was indebted to the 
amount in all of £^% odd. 

Decreed— That the estate of A was not liable to the debts of B, 
and that the real estates of both A and B be sold, and the proceeds 
of each applied in or towards payment of the respective debts due by 
A and B. 

In re Fitzgerald 99 
(2) _ Incoine, — ^A testator, by his will, devised and 



bequeathed all his real and personal estate to trustees, upon trust, to 
sell and convert the same into money, and to invest the money arising 
from such sale and conversion and apply the income thereof in 
manner specified. 

The trustees were empowered to postpone the sale, and also to 
carry on a certain sheep station which formed 'part of the estate, for 
such time as they should think fit, and to sell all stock in excess of 
the number on such sheep station at the testator's death and apply 
proceeds as income. 

Held— >That the profits arising from the carrying on of the sheep 
station were divisible as Income amoi^t the persons entitled to the 
income of any investments which, had the sheep station been sold, 
would have been made out of the proceeds thereof 

Hallett v. Hallett 92 



— (3) — Infant — Beneficiary — Maintenance, — ^A testator devised and 
bequeathed his real and personal estate to trustees in trust for his son, 
G, for life, with remainder to the first son of G in fee-simple, subject 
to a proviso that the estate should go to the second son of G in the 
event of the first son dying under the age of 21 j^ears, and with 
similar provisoes in the event of such second or any younger son 
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dying under that age. The will farther provided that during the 
minority of any minor presumptively entitled to the estate, the 
trustees should accumulate the rents and profits for the benefit of the 
person ultimately entitled to the estate. G died, leaving his widow 
and one son, H. 

Ordered — That the trustees pay to th6 mother of H, out of the 
income of the estate, a reasonable sum, which was fixed by the 
Court, for the maintenance and education of £. 

• In re Harris 133 

WORKS (ARTIFICIAL).— See Municipal Corporations Act, 
1880. 
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